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IT  is  a  moot  point  whether  the  reputation  of  native  Irish  law 
has  suffered  more  at  the  hands  of  its  enemies  or  its  admirers. 
Like  most  things  Irish  it  has  been  pressed  into  the  service  of 
rival  political  factions.  On  the  one  hand,  those  who  directed 
the  policy  of  forcibly  incorporating  Ireland  in  the  English 
legal  and  political  system — from  Edward  I,  'the  English 
Justinian',  in  the  thirteenth  century  to  Sir  John  Davies  in  the 
seventeenth — maintained  a  continuous  barrage  of  abuse  against 
the  'lewd  customs  hateful  to  God',  which  were  'so  contrary  to 
all  law  that  they  ought  not  to  be  deemed  laws'.  On  the  other 
hand,  the  reaction  of  nationalist  writers  in  a  later  age,  though 
in  some  degree  justified,  has  been  pushed  to  equally  fantastic 
extremes.  There  is  an  embarrassing  choice  of  examples;  but 
among  the  more  recent  the  palm  must  surely  be  awarded  to  a 
member  of  the  Irish  Bar  who,  in  a  work  published  just  ten 
years  ago,  wrote  of  'laws  which  for  their  justice  and  humanity 
have  been  a  source  of  wonder  to  modern  research  students  in 
the  province  of  legal  and  social  science'.1 

Such  widely  divergent  views  have  none  the  less  a  common 
origin:  complete  ignorance  of  the  subject.  As  a  rule  people 
have  been  content  to  denounce  or  exalt  the  native  Irish  system 
without  attempting  to  master  its  sources.  An  outstanding 
example  is  provided  by  the  Case  de  Tanistry,  heard  before  the 
Judges  of  the  King's  Bench  in  Dublin  at  the  beginning  of  the 
seventeenth  century,  and  familiar  ever  since  to  students  of 
English  law  as  the  leading  case  settling  the  conditions  under 
which  the  Courts  will  recognize  a  custom  as  valid.  The  real 
question  at  issue  in  this  case  was  altogether  misunderstood  by  the 
judges,  and  those  who  have  since  defended  or  attacked  their 
decision  have  been  equally  in  the  dark.  Suffice  it  to  say  that  the 
custom  which  the  Court  condemned  as  being  responsible  for 
'the  effusion  of  blood  and  much  mischief  was  not  'Tanistry5  at 
all.  It  was  rather  the  Irish  rule  of  dynastic  succession,  under 
1  D.  Coghlan,  The  Ancient  Land  Tenures  of  Ireland  (1933),  p.  194. 
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which  all  members  of  the  dynastic  kindred  who  stood  within 
a  particular  degree  of  relationship  to  a  previous  ruler  were 
eligible  for  the  kingship.1  Indeed,  by  a  strange  irony,  the  institu- 
tion called  'Tanistry'  had  been  evolved  precisely  in  order  to 
prevent  'effusion  of  blood  and  much  mischief  by  providing  that 
the  successor  should  be  chosen  from  among  this  group  of  eligible 
kinsmen  during  the  lifetime  of  the  reigning  king  or  'chief. 
Incidentally,  as  Sir  Henry  Maine  points  out,2  it  may  well  have 
been  the  'parent'  of  the  very  system  of  primogeniture  which  the 
judges  regarded  as  its  opposite  pole. 

It  must  be  admitted,  however,  that  in  the  domain  of  Irish 
law  ignorance  was  much  more  excusable  than  elsewhere; 
indeed,  even  the  most  zealous  seeker  after  knowledge  was,  up  to 
recently  at  all  events,  doomed  to  disappointment.  Various 
circumstances  have  combined  to  make  the  subject  full  of  pitfalls 
and  uncertainties.  First,  the  Irish  legal  sources  survive  only  in 
manuscripts  written  at  least  800  years  after  the  early  tracts  had 
been  compiled,  hence  written  by  scribes  who  did  not  always 
understand  what  they  were  copying.  Secondly,  the  language  of 
these  tracts  is  very  technical  and  often  deliberately  obscure,  so 
obscure  in  fact  that  occasionally  the  later  jurists  could  contribute 
little  more  than  a  guess  at  the  meaning  of  the  text  they  professed 
to  interpret.  Thirdly,  a  number  of  the  most  important  tracts 
have  been  transmitted  only  in  mutilated  and  disjointed  excerpts 
scattered  through  various  manuscripts.  Hence,  even  for  the 
few  scholars  who  are  sufficiently  expert  in  Old  Irish  to  work  on 
the  original  text,  the  difficulties  are  extremely  formidable.  But 
how  much  worse  is  the  position  of  those  who  have  had  to  rely  on 
translations!  It  is  no  exaggeration  to  say  that  down  to  the 
year  1920  hardly  a  single  law  tract  had  been  translated  with 
reasonable  accuracy.  Inevitably,  then,  the  translators'  mistakes 
have  caused  legal  historians,  including  some  of  the  most  famous 
experts  on  this  subject,  to  draw  totally  unwarranted  conclusions 
as  to  the  character  and  content  of  the  Irish  records. 

1  To  MacNeill  (Celtic  Ireland,  chap,  viii)  belongs  the  credit  of  having  first 
recognized  the  operation  of  this  rule,  which  was  so  self-evident  to  the  jurists 
that  they  did  not  even  mention  it  in  their  records.    The  succession  was 
theoretically  open  to  all  members  of  the  derbfine  (see  infra)  of  a  former  king. 
But  MacNeill's  suggestion  that  'Tanistry'  was  only  introduced  after  the 
Norman  conquest,  as  an  approximation  to  the  feudal  rule  of  primogeniture, 
is  incorrect.   The  tanist  already  figures  in  a  tract  compiled  about  the  begin- 
ning of  the  eighth  century;  cf.  my  edition  of  Crith  Gablach  (Mediaeval  and 
Modern  Irish  Series,  vol.  xi),  p.  108. 

2  Early  History  of  Institutions,  p.  208;  Early  Law  and  Custom,  pp.  138,  349. 
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In  one  sense,  perhaps,  the  study  of  Irish  law  was  prematurely 
born.  The  generous  enthusiasm  of  scholars  like  Reeves,  Todd, 
and  Graves  blinded  them  to  the  fact  that  research  into  ancient 
Irish  institutions  would  have  to  wait  on  a  thorough  investigation 
of  the  language  that  enshrined  them.  Yet  when,  on  1 1  November 
1852,  the  Queen's  Commission  was  issued  to  the  Lord  Chan- 
cellor of  Ireland  and  other  exalted  persons,  ordering  them  to 
'direct,  superintend  and  carry  into  effect  the  transcription  and 
translation  of  the  Ancient  Laws  of  Ireland',  the  older  Irish 
language  was  still  an  uncharted  sea.  The  first  edition  of  the 
epoch-making  Grammatica  Celtica,  in  which  Zeuss  laid  the 
foundations  of  a  scientific  knowledge  of  Old  Irish,  did  not 
appear  until  1853,  and  in  Ireland  its  effects  were  hardly  felt  for 
many  years  afterwards.  Under  the  circumstances,  the  Com- 
missioners did  their  best:  they  appointed  the  two  leading  Irish 
scholars  of  the  day,  John  O'Donovan  and  Eugene  O' Curry,  to 
transcribe  and  translate  the  manuscript  materials.  Both  were 
native  speakers  of  Irish,  and  many  years  spent  in  the  study  of 
the  literary  and  historical  sources  had  given  them  a  working, 
although  entirely  empirical,  knowledge  of  the  earlier  language. 
Taken  all  in  all,  the  seventeen  volumes  of  transcripts  and 
twenty-five  of  translations  which  they  completed  for  the 
Commission  represent  a  gigantic  achievement.  It  is  true  that 
their  transcription  is  often  inaccurate  and  their  translation  often 
guess-work.  Yet  no  one  who  has  used  the  materials  provided  by 
them  can  withhold  admiration  from  these  two  gallant  pioneers. 
Considering  the  tremendous  difficulties  that  confronted  them, 
the  wonder  is,  not  that  they  made  so  many  mistakes,  but  that 
they  were  so  frequently  right. 

Had  either  of  them  lived  to  see  their  joint  work  through  the 
press,  some  of  the  worst  defects  of  the  official  edition  might  have 
been  avoided.  But  both  were  dead  before  a  single  volume  of 
the  Ancient  Laws  of  Ireland  appeared.  The  Commissioners  were, 
to  put  it  mildly,  unfortunate  in  the  choice  of  their  successors. 
The  first  four  volumes  were  edited  by  men  who  knew  little  or 
nothing  of  Old  Irish  and  to  whom  Irish  law  was  a  book  sealed 
with  seven  seals.  As  for  the  lengthy  editorial  introductions,  it  is 
not  unfair  to  call  them  worse  than  useless,  since  they  have  only 
served  to  mislead  eminent  jurists  like  Maine,  Kohler,  Dareste, 
and  Vinogradoff.  Indeed,  these  four  volumes  hardly  show  a 
trace  of  real  editorial  work:  except  for  occasional  misprints, 
they  are  mere  reproductions  of  the  transcripts  and  translations 
provided  by  O'Donovan  and  O'Curry.  Only  the  fifth  volume 
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affords  evidence  of  more  scientific  treatment.  It  was  edited  by 
an  Englishman,  Robert  Atkinson,  who,  during  a  long  residence 
in  Ireland  as  Professor  of  Sanskrit  in  Dublin  University,  did 
much  useful  work  on  Middle  and  Modern  Irish.  Here  for  the 
first  time  we  find  readings  from  other  manuscripts  cited  in 
footnotes;  and  a  comparison  of  the  translation  printed  by 
Atkinson  with  that  of  O'Donovan  or  O'Curry  shows  that  he  has 
frequently  altered  the  earlier  version.  Sometimes,  unfortunately, 
his  alterations  served  merely  to  darken  counsel.  For  though  he 
knew  much  more  philology  than  these  two  men,  he  knew  much 
less  Irish ;  and  ignorance  of  Irish  syntax  and  idiom  led  him  into 
a  number  of  grotesque  mistranslations  which  no  native  speaker 
would  ever  have  perpetrated.  But  at  least  we  have  to  thank 
Atkinson  for  the  Glossary  which  appeared  as  Volume  VI  of  the 
Ancient  Laws  of  Ireland.  Though  neither  accurate  nor  complete, 
it  represents  for  the  student  of  to-day  by  far  the  most  valuable 
part  of  the  official  edition. 

In  the  fifty  odd  years  that  separated  the  issue  of  the  Queen's 
Commission  in  1852  from  the  publication  of  Atkinson's  Glossary 
in  1901,  the  study  of  Old  and  Middle  Irish  had  made  great 
progress.  But  the  editors  of  the  various  volumes  (except 
Atkinson  himself)  remained  quite  impervious  to  the  new 
learning;  hence  it  was  natural  that  their  work  should  have 
become  a  target  for  merciless  criticism  by  those  scholars,  native 
and  foreign  alike,  who  had  followed  the  trail  blazed  by  Zeuss. 
Whitley  Stokes,  Kuno  Meyer,  Standish  O'Grady,  and  others 
poured  scorn  on  the  'curiosities  of  official  scholarship'1  in  which 
the  edition  abounded.  Everything  they  wrote  was  justified;  yet 
the  vehemence  of  their  criticism  did  a  disservice  to  the  study  of 
Irish  law  by  scaring  away  the  younger  generation  of  scholars 
from  such  a  dangerous  field,  so  that  for  a  number  of  years  the 
subject  languished.  True,  there  was  no  lack  of  fools  to  rush  in— 
there  never  is  in  any  obscure  branch  of  Irish  studies,  and  even 
in  our  own  time  books  have  been  written  on  Irish  law  by  persons 
incapable  of  understanding  a  single  sentence  of  the  original 
text.  But  serious  students  fought  shy  of  the  law  tracts,  with  the 
result  that  scholars  approaching  these  from  the  standpoint  of 
comparative  jurisprudence  were  long  compelled  to  rely  on  the 
misleading  translations  given  in  the  official  edition. 

Only  in  our  day  has  the  knowledge  of  Irish  law  been  placed 
upon  a  comparatively  firm  basis.   Some  useful  preliminary  work 

1  This  is  the  title  of  a  scathing  article  by  Stokes  in  The  Academy,  xxviii 
(1885),  p.  204  f. 
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had  been  done  by  Stokes  and  Meyer,  as  well  as  by  D'Arbois  de 
Jubainville  in  France,  but  for  the  foundations  of  our  present 
knowledge  we  are  mainly  indebted  to  three  scholars.  One  of 
them  had  a  long  association  with  this  Academy — Dr.  Charles 
Plummer.  Having  already  won  a  place  among  the  leading 
authorities  on  Irish  hagiography,  Plummer  devoted  the  last 
years  of  his  life  to  the  language  of  the  laws.  Before  his  death  he 
had  given  us  a  most  valuable  series  of  corrigenda  to  both  text 
and  translation  in  the  official  edition;  but  his  published  work 
represents  only  a  fraction  of  our  debt  to  him.  Among  the  manu- 
script materials  presented  by  his  literary  executors  to  the  Royal 
Irish  Academy  is  a  detailed  glossary  of  Irish  words,  many  of 
them  legal  terms,  and  only  those  who  have  been  able  to  avail 
themselves  of  this  glossary  can  appreciate  the  remarkable  amount 
of  specialized  knowledge  which  Plummer  had  acquired. 

The  subject  was  approached  from  a  somewhat  different  angle 
by  Professor  Eoin  MacNeill.  His  pioneer  work  in  early  Irish 
history  led  him  to  investigate  the  evidence  supplied  by  the  law 
tracts  on  the  social  and  political  framework  of  ancient  Ireland. 
The  results  of  these  investigations  have  benefited  jurists  and 
historians  alike :  he  has  not  merely  given  us  fresh  translations  of 
particular  tracts,  but  he  has  also  exploded  some  hoary  fallacies, 
hitherto  accepted  as  dogmas,  such  as  the  so-called  'tribal' 
ownership  of  land.  Yet  it  seems  to  me  that  MacNeill  has  reacted 
too  strongly  against  the  undoubtedly  exaggerated  picture  of 
'tribal  anarchy'  which  he  found  in  the  works  of  Orpen  and 
similar  historians.  He  is  inclined  to  over-simplify  problems  on 
which  the  last  word  is  still  very  far  from  being  said.  Thus  he 
regards  Irish  law  as  a  'national'  system,  more  or  less  uniformly 
observed  throughout  the  whole  island,  whereas  my  study  of  it 
has  convinced  me  that  there  was  much  variation  in  local  custom. 
Further,  MacNeill  is  perhaps  unduly  suspicious  of  legal 
historians  who  have  stressed  the  primitive  characteristics  of  the 
old  Irish  system.  It  is  true  that  when  dealing  with  the  land- 
holding  unit  they  have  all  been  led  astray  by  the  'tribal'  myth. 
Yet  despite  this  mistake,  they  are  in  my  opinion  perfectly  right 
in  their  main  thesis:  that  Irish  law  preserves  in  semi-fossilized 
condition  many  primitive  'Indo-European'  institutions1  of 

1  I  am  aware  that  the  use  of  the  term  'Indo-European*  in  any  connotation 
other  than  a  purely  linguistic  one  is  unscientific  as  well  as  dangerous.  Yet 
we  must  recognize  that  the  word  has  acquired  a  certain  currency  in  works  on 
historical  jurisprudence  through  being  employed  by  the  chief  authorities  to 
express  the  lowest  common  denominator  of  custom  found  in  the  early  law  of 
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which  only  faint  traces  survive  in  other  legal  systems  derived 
from  the  same  source.  It  is  hardly  necessary  to  add  that  its 
historical  value  is  thereby  increased  rather  than  diminished. 

But  by  far  the  most  important  discoveries  in  the  domain  of 
Irish  law  have  been  the  work  of  the  late  Professor  Rudolf 
Thurneysen,  last  and  greatest  of  that  illustrious  line  of  foreign 
scholars  who,  ever  since  the  days  of  Zeuss,  have  devoted  them- 
selves to  Celtic  philology.  Although  he  took  up  the  study  of  the 
legal  language  at  an  age  when  most  men  might  have  been  con- 
tent to  rest  on  their  laurels,  he  lived  long  enough  to  revolution- 
ize our  knowledge  of  this  obscure  and  difficult  branch  of  Old 
Irish.  Between  1920  and  1940  he  edited  and  translated  several 
hitherto  unpublished  tracts,  besides  retranslating  some  of  those 
that  had  been  particularly  mishandled  in  the  official  edition. 
Before  his  unrivalled  knowledge  of  Old  Irish  even  the  crabbed 
and  highly  technical  language  of  the  jurists  had  to  yield  up 
many  of  its  secrets,  and  for  this  alone  his  work  would  well 
deserve  to  be  called  epoch-making.  But  Thurneysen  also  dis- 
charged successfully  the  still  more  formidable  task  of  inter- 
preting the  legal  rules  embodied  in  the  texts — an  almost  incred- 
ible achievement  for  one  who  (as  he  often  lamented  to  me  in 
conversation)  had  had  no  training  in  jurisprudence.  Accord- 
ingly his  publications  on  Irish  law  are  no  less  indispensable  to 
the  legal  historian  than  to  the  philologist.1 

It  was  Thurneysen  that  first  placed  beyond  doubt  the  great 
linguistic  importance  of  portions  of  the  Irish  legal  material. 
Hitherto  there  had  been  widespread  confusion  among  philologists 
as  to  the  date  of  the  language  of  the  law  tracts.  In  these,  as  in 
most  texts  that  survive  only  in  late  manuscripts,  older  forms  have 
often  been  incorrectly  copied,  and  sometimes  even  replaced 
by  the  forms  current  in  the  scribe's  day.  Previous  scholars  had 

all  those  peoples  whose  language  belongs  to  the  Indo-European  family.  It 
is  at  all  events  less  objectionable  than  'Aryan'. 

1  In  addition  to  his  numerous  articles  in  the  ^eitschriftfur  celtische  Philologie, 
vols.  xiv  to  xix,  the  following  are  the  most  important  of  his  publications  on 
the  subject:  'Cdic  Conara  Fugill:  Die  funf  Wege  zum  Urteil.  Ein  altirischer 
Rechtstext'  (1926);  'Die  Biirgschaft  im  irischen  Recht'  (1928);  'Irisches 
Recht.  I.  Dire.  Ein  altirischer  Rechtstext'.  II.  Zu  den  unteren  Standen  in 
Irland'  (1931).  All  three  works  appeared  in  the  Abhandlungen  der  Preus- 
sischen  Akademie  der  Wissenschaften.  Cf.  further  his  two  contributions  (also  in 
German)  to  Studies  in  Early  Irish  Law  (Dublin,  Royal  Irish  Academy,  1936), 
pp.  i -80,  109-28;  and  his  article  'Das  keltische  Recht'  in  the  ^eitschrift  der 
Savigny-StiftungfiirRechtsgeschichte,  Germ.  Abt.,  LV.  Band  (1935),  pp.  81-104. 


THE  IRISH  LAW  TRACTS  9 

not  made  sufficient  allowance  for  such  scribal  neologisms  and 
hence  were  inclined  to  regard  the  late  forms  as  a  terminus  post 
quern  in  dating  the  tracts.  Even  Whitley  Stokes  himself,  in  reply 
to  a  query  from  Sir  Henry  Maine,1  put  the  redaction  of  the 
Senchas  Mar  in  the  eleventh  century — at  least  three  centuries 
too  late,  as  we  shall  see  presently.  And  Pedersen,  in  his  monu- 
mental grammar  of  the  Celtic  languages,2  included  the  law 
tracts  in  his  list  of  'Middle  Irish'  sources,  although,  as  Thurney- 
sen  wrote  in  1935,  'they  contain  linguistic  archaisms  not  found 
in  any  text  of  the  eighth  century,  and  therefore  probably  all 
belong  to  the  seventh,  if  some  of  them  are  not  older  still5. 

Both  for  linguistic  and  historical  purposes  it  is  most  necessary 
to  distinguish  the  text  of  the  tracts  from  the  glosses  and  com- 
mentaries on  that  text  contributed  by  later  jurists.  Here 
unfortunately  the  student  must  expect  little  help  from  the 
official  edition,  which  indicates  this  distinction  only  where  it  has 
already  been  indicated  in  the  manuscripts  themselves.  In  some 
of  these  the  scribes  wrote  the  text  in  larger  characters  than  the 
interlinear  and  marginal  gloss  and  commentary.  The  editors 
reproduce  this  differentiation  by  the  use  of  large  type  for  the 
text,  small  for  the  glosses,  and  medium  for  the  commentary. 
But  even  here  they  are  not  consistent:  sometimes,  for  example, 
they  print  very  late  material  in  large  type  without  any  warrant 
from  the  manuscripts.3  More  important,  however,  is  the  fact 
that  scribes  used  the  large  characters  as  a  rule  only  when  copying 
a  continuous  text  which  was  glossed  throughout.  On  the  other 
hand,  when  they  were  transcribing  a  text  without  glosses  (and 
some  of  the  oldest  tracts  were  never  glossed) ,  or  a  collection  of 
excerpts,  with  or  without  glosses,  from  various  tracts,  their 
script  remained  uniform  in  size ;  in  consequence,  all  this  material, 
some  of  it  very  ancient,  appears  as  commentary  in  the  official 
edition.4  Again,  in  the  middle  of  a  late  commentary  the  scribes 
sometimes  inserted  a  long  passage  of  text,  or  even  a  complete 
tract;  and  here  too  the  editors,  blind  to  the  obvious  linguistic 
differences,  print  the  whole  as  commentary.5  Or  again,  when 

1  Early  History  of  Institutions,  p.  12. 

2  Vergleichende  Grammatik  der  keltischen  Sprachen,  i.  8. 

3  e.g.  the  first  18  pages  of  vol.  I  which  contain  an  account  of  the  compila- 
tion of  the  Senchas  Mar,  most  of  it  written  in  late  Middle  Irish  (cf.  p.  1 7  infra), 
and  the  very  late  introduction  to  the  'Book  of  Aicih",  vol.  iii.  82-96. 

4  e.g.  the  medley  of  citations  (most  of  them  glossed)  printed  in  vol.  iv. 
264-72  under  the  quite  arbitrary  title  of  Ted  an  Fearann  a  Cintaib. 

5  e.g.  the  'commentary'  printed  in  vol.  ii.  118-22,  which  happens  to  be 
among  the  most  ancient  and  important  of  the  legal  sources,  full  of  interesting 
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the  scribe's  exemplar  contained  only  fragments  of  a  particular 
tract,  we  sometimes  find  him  copying  portions  of  the  text  in  a 
'commentary  hand5 ;  needless  to  say,  the  edition  does  not  correct 
this  oversight.1  Worse  still,  on  the  rare  occasions  when  the 
editors,  in  order  to  amplify  the  information  given  in  a  particular 
passage,  print  from  a  different  manuscript  further  material  bear- 
ing on  the  same  subject,  this  appears  as  though  it  were  a 
commentary  on  the  first  passage,  even  though  it  be  written  in 
archaic  Old  Irish.2 

The  official  edition  is,  therefore,  a  most  untrustworthy  guide 
to  the  distinction  between  the  original  text  and  the  later 
accretions.  But  that  is  among  the  least  of  its  defects.  Much 
more  serious  is  the  editors'  practice  of  following  one  manuscript 
exclusively  where  the  text  has  survived  (in  whole  or  in  part)  in 
two  or  even  three.  Bad  in  all  circumstances,  this  practice  is 
inexcusable  when  editing  an  ancient  text  that  has  been  corrupted 
by  successive  generations  of  copyists.  To  make  matters  still 
worse,  the  student  cannot  even  be  sure  that  the  readings  of  the 
solitary  manuscript  used  have  been  correctly  reproduced;  for 
all  the  contractions  and  suspensions  of  which  scribes  in  the  law 
schools  made  such  copious  use  have  been  silently,  and  only  too 
often  wrongly,  extended.  For  all  these  reasons,  it  is  impossible 
at  the  present  time  to  undertake  a  satisfactory  edition  of  any 
tract  unless  one  has  access  to  the  original  manuscripts.  The 
primary  need,  therefore,  is  to  make  the  whole  of  the  Irish  legal 
material  (much  of  which  is  still  unpublished)  available  to 
students  in  the  form  of  a  diplomatic  edition  of  all  extant  manu- 
scripts,3 with  exhaustive  cross-references  and  with  separate 

forms  for  the  philologist  and  of  valuable  information  for  the  jurist.  Similarly 
the  tract  on  'joint  pasturage',  part  of  which  is  printed  as  'commentary'  in 
vol.  iv.  100-2,  is  older  linguistically  than  the  text  which  the  editors  regarded 
it  as  'interpreting'. 

1  Thus  a  study  of  the  commentaries  on  the  mutilated  tract  dealing  with 
the  institution  of  fosterage  (vol.  ii.  146-92)  enables  us  to  detach  from  them 
some   further  fragments   of  the   text,   including  the   opening  paragraphs 
(146.5-13;  other  passages  of  text  are  150.5,  17  f.;  176.22-178.2;  192.7-20). 

2  Atkinson,  despite   his   superior  knowledge   of  philology,   is   the   chief 
offender  here.   A  particularly  bad  example  is  his  treatment  of  the  cdin  ona  in 
v.  368 ;  the  bulk  of  it  he  prints  in  small  type,  although  it  is  much  older  than 
the  accompanying  Heptad ;  cf.  the  archaic  formula  at  the  beginning,  and  the 
following  forms  of  the  verb  odid  (all  of  them  completely  misunderstood  by  the 
translator) :  pass.  sg.  rel.  odar,  pr.  subj.  sg.  2  -uis,  pf.  sg.  2  ro-huad-so,  3  ro-huaid. 

3  It  would   seem   preferable   to  publish   the   material   in   each   of  the 
legal  manuscripts  separately  rather  than  to  attempt  a  variorum  edition  of 
the  individual  tracts.   Apart  from  the  fragmentary  condition  in  which  many 
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founts  of  type  to  distinguish  (i)  text  written  as  such,  (2)  unglossed 
text  written  as  commentary,  (3)  fragments  of  text  cited  in  later 
commentaries,  (4)  gloss  and  commentary.  The  publication  of  a 
Corpus  luris  Hibernici  of  this  kind,  accompanied  if  possible  by  a 
complete  glossary,  would  give  Celtic  scholars  in  all  parts  of  the 
world  a  stable  foundation  on  which  to  base  critical  editions  of 
the  individual  tracts.1 

The  linguistic  value  of  the  Irish  legal  sources  is  not  confined 
to  the  ancient  text.  Glosses  and  commentaries  have  also  their 
uses;  but  the  later  material  should  be  treated  separately  by  the 
philologist  no  less  than  by  the  jurist.  On  the  other  hand,  a 
further  distinction,  equally  important  and  much  more  difficult 
to  draw,  confronts  us  within  the  text  itself.  We  now  know 
enough  about  the  language  of  the  tracts  to  recognize  that  it  is  by 
no  means  uniform  in  date.  Each  tract  is  in  effect  a  compilation 
which  includes  at  least  two  separate  linguistic  strata;  for  the 
compiler  who  gave  it  the  form  in  which  it  has  descended  to  us 
wove  into  it  materials  from  an  earlier  period.  As  a  rule  it  is  only 
the  latest  of  these  strata  that  we  can  hope  to  date  with  even 
approximate  accuracy.  Hence  a  careful  examination  of  almost 
any  law  tract  reveals  the  presence  of  archaic  and  normal  Old 
Irish  forms  side  by  side,  the  later  forms  providing  a  terminus 
post  quern  for  the  final  redaction.  Allowing  for  the  scribal 
corruptions  and  neologisms  inseparable  from  all  late-transmitted 
texts,  we  may  conclude  from  the  linguistic  evidence  that  by  the 
middle  of  the  eighth  century  all  the  extant  law  tracts  had  already 
received  their  final  shape.  Some  of  them  may  well  have  been 
compiled  in  the  previous  century,  and  most  of  them  show  at 
least  one  earlier  stratum  characterized  by  archaic  forms  and 
constructions  which  take  us  back  well  behind  what  I  may  call 
the  classical  period  of  Old  Irish. 

tracts  have  descended  to  us,  there  is  another  argument  for  separate  treatment : 
the  same  tract  sometimes  survives  in  more  than  one  recension,  which  may 
well  reflect  differences  of  tradition  (as  is  so  often  the  case  in  India). 

1  Here  Welsh  scholars  have  set  a  useful  headline  for  their  Irish  col- 
leagues. Although  they  already  possess,  in  Aneurin  Owen's  edition  of  the 
Ancient  Laws  and  Institutes  of  Wales,  a  source-book  which,  despite  its  imper- 
fections, is  vastly  superior  in  every  way  to  the  corresponding  edition  of  the 
Irish  laws,  yet  in  recent  years  they  have  provided  separate  editions  of  the 
most  important  manuscripts.  Cf.  Wade  Evans,  Welsh  Mediaeval  Law  (MS. 
Harl.  4353,  supplemented  from  Cleopatra  A  xiv) ;  Timothy  Lewis,  The 
Laws  of  Hywel  Dda  (Llanstephan  MS.  116)  and  The  Black  Book  of  Chirk 
(in  ZCP.  xx.  30-96) ;  Williams  and  Powell,  Llyfr  Blegywryd  (an  edition  of  the 
so-called  'Dimetian  Code'  from  the  three  principal  manuscripts). 
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For  the  philologist  these  archaisms  naturally  constitute  the  main 
interest  of  the  law  tracts.  Professor  Thurneysen  more  than  once 
observed  to  me  that  when  they  have  been  fully  investigated 
it  should  be  possible  to  compile  a  grammar  of  archaic  Old  Irish 
based  on  the  Laws,  the  oldest  poetry,  and  the  'rhetorical' 
passages  embedded  in  some  of  the  sagas.  But  for  the  present  a 
work  of  this  kind  can  only  be  regarded  as  a  distant  ideal.  Much 
of  the  early  stratum  still  remains  obscure,  and  many  of  its  forms 
have  doubtless  been  corruptly  transmitted,  so  that  long  and 
patient  spadework  will  be  required  to  restore  them.  Mean- 
while, a  few  of  the  more  important  archaisms  already  noted 
by  scholars  may  be  mentioned  here.  Modernization  by  later 
scribes  has  made  it  difficult  to  detect  phonological  archaisms; 
yet  occasionally  one  finds  clear  examples  of  old  5  ( <  ou,  eu,  &c.) 
retained  without  diphthongization;1  there  are  also  many 
instances  of  pretonic  to-,  which  by  the  time  of  the  Old  Irish 
Glosses  has  nearly  always  become  do-;2  and  pretonic  di  (de)  is 
often  distinguished  from  do-  (earlier  to-},  with  which  it  has 
usually  fallen  together  in  classical  Old  Irish.3 

In  morphology,  apart  from  a  great  many  archaic  verbal  forms, 
we  may  note  the  old  ace.  sg.  bein^  which  elsewhere  has  been 
replaced  by  the  dat.  mnai;  tres  gen.  masc.  of  tri,  elsewhere 
identical  with  the  nom. ;  perhaps  also  frithiu  'against  them'6 
instead  of  the  usual  formfriu.  But  it  is  in  the  domain  of  syntax 
that  the  study  of  the  legal  language  has  hitherto  yielded  most 
fruit.  Confining  ourselves  to  the  two  most  important  dis- 
coveries, we  find  the  early  stratum  of  the  laws  providing  most  of 
the  examples  of  the  rule  formulated  by  Bergin7  that  in  the  older 

1  e.g.  oit  'from  thee',  dim  'from  me',  Btirgschafi,  §§  49  b  and  c,  52.  Perhaps 
we  have  an  instance  of  non-diphthongized  e  (  <  ei)  in  er  nDia,  ibid.  §  6 
(ZCP.  xiii,  p.  19),  though  this  may  be  rather  an  example  of  iar  shortened  in 
pretonic  position. 

2  e.g.  to-saig,  to-beir,  to-fet,  to-com-baig,  Cr.  Gabl.  144,  280,  314,  414;  to-mm-i 
(sic  leg.)  'it  shall  come  to  me',  AL.  v.  368.11. 

3  Thus  di-tuit  'lapses,  becomes  forfeit'  is  almost  invariably  distinguished 
from  do-tuit  'falls';  cf.  further  di-eim,  di-nig,  di-coissin,  Cr.  Gabl.  54,  307,  321, 
and  the  almost  universal  di-ren  'atones  for'  (lit.  'pays  off'). 

4  e.g.  AL.  ii.  380.24,  382.15.     For  the  form  cf.  KZ.  xlviii.  65. 

5  e.g.  rath  ire  ngnim[e]  'a  surety  of  (=with)  three  functions',  Biirgschaft, 
p.  28,  §  76a. 

6  AL.  ii.   118.15  m  a  veiT  °ld  text  (printed  as  commentary).    As  the 
preposition  goes  back  to  wrt  (cf.  the  accented  preverb  frith-} ,  this  is  the  form 
one  would  expect  with  suffixed  pronoun.   In  forms  likefriu  and  fern,  sg.frie 
the  loss  of  -th-  was  probably  due  to  the  influence  of/n  in  unstressed  position 
before  its  case.  7  j£n'tt,  xii.  197  ff. 
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language  a  verb  which,  instead  of  standing  at  the  head  of  the 
clause,  followed  its  subject  or  object,  was  put  in  the  dependent 
form.  Again,  the  use  of  the  enclitic  particle  -ch  'and5  (corre- 
sponding to  Lat.  -que,  Gk.  TE,  Skt.  ca)  has  been  established  by 
Thurneysen1  almost  entirely  on  the  evidence  of  the  legal 
texts.  It  is  not  without  significance  for  the  dating  of  the  latter 
that  the  only  other  examples  of  this  archaic  construction  that 
have  hitherto  been  noted  occur  in  the  Amra  Choluim  Chille  which, 
according  to  Thurneysen,2  may  have  been  composed  almost 
immediately  after  the  death  of  its  subject  (A.D.  597). 

I  think  it  is  a  reasonably  safe  assumption  that  many  of  these 
archaisms  belong  to  the  oldest  stratum  of  written  law;  that  is, 
they  date  from  the  time  when  the  law  schools  first  committed 
their  traditional  lore  to  writing  in  the  seventh,  or  perhaps  even 
at  the  end  of  the  sixth  century.  Up  to  then  the  law  had  been 
handed  down  by  oral  tradition,  preserved — as  the  compiler  of 
the  Senchas  Mar  puts  it — by  cthe  joint  memory  of  the  ancients, 
the  transmission  from  one  ear  to  another,  the  chanting  of  the 
poets'.3  I  should  like  to  draw  your  particular  attention  to  the 
last-mentioned  source.  According  to  Irish  tradition  the  older 
custodians  of  the  legal  lore  were  the  jilid,  the  professional  men 
of  learning  who  were  much  more  than  'poets'  (as  the  word  is 
generally  translated)  in  that  they  were  credited  with  super- 
natural wisdom  and  powers.  We  might  expect,  therefore,  that 
much  of  the  law  that  was  'transmitted  from  ear  to  ear'  should 
have  been  cast  in  verse.  And  in  effect  it  is  no  mere  coincidence 
that  very  frequently  in  the  tracts  a  quotation  from  the  oldest 
stratum  is  prefaced  by  the  words  amail  arindchain  fenechas,  'as 
thefenechas  sings  (or  'recites')  it'. 

In  thefenechas  we  have,  I  believe,  the  first  precipitation  in 
writing  of  the  oral  tradition  of  the  schools,  most  of  it  in  a  primi- 
tive form  of  verse  or  in  rhythmical  alliterative  prose  like  the 
'rhetorics'  preserved  in  some  of  the  sagas.4  Despite  the  corrup- 
tions introduced  by  successive  scribes,  we  can  still  identify  the 
earlier  metrical  form  in  several  portions  of  the  text.  It  is  true 
that  there  are  but  few  certain  examples  of  the  archaic  non- 

1  ZCP.  xiii.  299  f.;  xviii.  ioof.;  xx.  204,  373. 

2  ZCP.  xix.  207.  3  AL.  i.  30.24-6;  cf.  ZCP.  xvi.  175. 

4  The  surviving  fragments  of  a  hitherto  unpublished  tract  Bretha  Nemed 
are  largely  in  'rhetoric5  of  this  kind.  The  deliberately  obscure  and  artificial 
style,  together  with  the  corruptions  introduced  into  the  text  by  scribes  who 
obviously  understood  very  little  of  it,  makes  its  interpretation  extremely 
difficult.  Yet  such  archaic  forms  and  constructions  as  can  be  identified 
show  that  this  composition  belongs  to  the  oldest  stratum. 
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syllabic  alliterative  verse  illustrated  by  Meyer  in  his  Alteste 
irische  Dichtung.1  On  the  other  hand  we  know  that  poems  in 
syllabic  metre  were  composed  as  early  as  the  seventh  century, 
and  the  numerous  fragments  of  such  poems  scattered  through 
the  legal  texts  afford,  not  merely  in  the  absence  of  rhyme  and 
the  frequent  alliteration,  but  also  in  their  linguistic  archaisms, 
evidence  of  great  antiquity.  The  favourite  metre  consists  of 
heptasyllabic  lines  with  trisyllabic  endings;  sometimes  a  short 
line  of  four  or  five  syllables,  with  monosyllabic  ending,  is 
inserted  at  more  or  less  regular  intervals.2  But  other  metres  are 
also  found.  As  it  would  require  a  special  lecture  to  deal  with 
the  subject  of  versification  in  the  early  laws,  I  will  confine  my- 
self to  a  single  text,  the  tract  Din  Techtugud,  'Of  the  Appropria- 
tion of  Land5  (vol.  iv,  pp.  2-64),  most  of  which  is  in  verse, 
although  printed  as  prose  and  often  wrongly  punctuated  in  the 
official  edition.  At  least  four  different  metres  can  be  distin- 
guished: (i)  the  'normal'  metre,  seven  syllables  with  trisyllabic 
endings,  in  the  first  two  paragraphs  (2. 1-4. 19) 3  and  again  from 
8.17  to  16.3  and  from  38.9  to  44.11;  (2)  seven  syllables  with 
disyllabic  endings  from  16.21  to  18.19;  (3)  six  syllables  with 
disyllabic  endings  20.5-8;  (4)  a  more  elaborate  metre,  alter- 
nate heptasyllabic  and  pentasyllabic  lines,  the  latter  regularly 
ending  in  a  monosyllable,  36.1-6.  In  other  portions  of  the  tract 
alliteration  is  frequent,  but  these  are  perhaps  more  likely  to  be 
'rhetorical'  prose  rather  than  verse.  Like  most  of  the  verses 
written  by  lawyers  in  all  periods  and  places,  this  poetry  has  a 
utilitarian  rather  than  a  literary  value,  having  been  composed 
primarily  for  mnemonic  purposes.  But  it  has  its  uses  for  the 
modern  student  also,  since  the  metre  often  enables  him  to 
emend  a  corrupt  manuscript  reading.4 

1  The  most  important  is  the  poem  on  the  'law  of  neighbourhood'  partly 
printed  in  AL.  iv.  340,  printed  in  full  by  Meyer  in  ZCP.  xii.  365,  reconstructed 
(not  always  accurately)   and  translated  by  MacNeill  in  PRIA,  Sect.   C, 
vol.  xxxvi.  pp.  307-11;  cf.  further  AL.  i.  10.5-12.27. 

2  e.g.  AL.  iii.  536,  which  is  printed,  quite  exceptionally,  as  verse.   On  the 
other  hand  in  the  tract  on  the  dues  of  an  ollam  (the  highest  grade  of  Jilt) 
recently  published  by  R.  M.  Smith  in  Irish  Texts,  iv.  22,  the  editor  has  failed  to 
perceive  that  the  whole  of  the  first  paragraph  is  in  verse  of  this  kind. 

3  The  references  are,  of  course,  only  to  the  portions  of  text  contained  in 
each  section. 

4  Thus  in  AL.  iv.  16.1  we  may  read  either  fcsai  Brig  a  Jirinni  or  /.  B.  a 
Jirbrethaib,  but  since  a  firbrethaib  occurs  again  in  the  fourth  line  of  the  poem, 

it  is  doubtless  a  scribal  error  here.  The  original  line  was  probably  Icsi  Brige 
firinne,  'The  truth  of  B.  healed  him'.  The  second  line  has  a  syllable  too  many ; 
for  commididhar  the  pret.  con-midir  is  required  both  by  the  metre  and  the 
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Still  older,  perhaps,  than  these  continuous  passages  of  verse 
or  'rhetoric'  are  the  ancient  legal  maxims  and  aphorisms 
quoted  in  the  text,  most  (if  not  all)  of  them  survivors  from  the 
oral  teaching  of  the  schools.  During  the  subsequent  period  of 
compilation,  several  collections  of  this  gnomic  literature  were 
made,  each  collection  being  fathered  upon  some  famous  law- 
giver or  jurist  of  the  remote  past,  such  as  the  king  Gormac 
mac  Airt  (to  whom  Irish  saga  assigns  the  role  of  a  Numa 
Pompilius)  or  the  jurists  Morand  and  Fithel.  The  technical 
name  for  these  legal  aphorisms  is  roscada?  they  are  listed  among 
the  sources  of  Irish  law  beside  fdsaige  'precedents',  the  tradi- 
tional decisions  of  real  or  (much  more  probably)  mythical 
judges  in  what  we  may  call  'leading  cases'.2 

Once  ihefenechas  had  been  committed  to  writing,  the  work  of 
expanding  and  classifying  it  under  various  headings  began  in 
the  schools  and  continued  for  at  least  a,  century.  During  this 
period  the  tracts  assumed  the  form  in  which  they  have  descended 
to  us.  In  most  of  them  we  can  still  recognize  the  earlier  stratum, 
but  this  is  overlaid  by  accretions,  its  terse  and  often  obscure 
provisions  being  paraphrased  and  expanded  in  additional 
paragraphs  which  are  linguistically  much  closer  to  the  Old  Irish 
Glosses.  Some  tracts,  although  forming  part  of  the  received 
canon,  seem  to  have  been  almost  entirely  composed  in  this 
later  period ;  a  notable  example  is  the  series  of  Heptads,  most 
(though  not  all)  of  which  have  been  collected  by  Atkinson  in 
the  fifth  volume  of  the  official  edition.  How  long  the  compilers 
were  at  work  we  cannot  say;  the  period  may  have  varied 
somewhat  in  different  law  schools.  But  there  seems  no  reason  to 
doubt  that  all  the  tracts  had  received  their  final  shape  by  the 
middle  of  the  eighth  century,  which  we  may  provisionally  fix  as 

context  (the  remaining  verbs  are  all  pret.).  So,  too,  in  the  first  line  of  the 
tract  transcribed  by  Smith  (see  p.  I42),  instead  of  the  meaningless  medoin  the 
metre  obviously  requires  medamoin,  nom.  pi.  of  the  old  noun  of  agency  medam 
'judge',  as  to  which  see  Meyer,  Keltische  Wortkunde,  vii.  138. 

1  The  most  ancient  collection  seems  to  have  been  the  Duil  Roscadach 
'Book  of  Aphorisms',  which  is  more  than  once  cited  by  later  jurists,  its 
compilation  being  attributed  by  them  to  Cenn  Faelad,  scholar  and  poet,  who 
lived  in  the  seventh  century.  Whether  he  was  also,  as  MacNeill  suggests 
(Early  Irish  Laws  and  Institutions,  p.  84  f.),  the  first  person  to  write  down  the 
Irish  laws  is  very  doubtful. 

1  Several  important  rules  are  traced  back  to  decisions  by  Sen,  by  Senchae, 
and  by  Brig  (see  p.  i44)  who  is  variously  described  as  Senchae's  mother,  wife, 
and  daughter.  All  three  names  are  obviously  fictitious. 
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the  end  of  the  text  period.  At  all  events  it  is  certain  that  the 
largest  and  most  famous  collection  of  tracts,  the  Senchas  Mar, 
was  compiled  before  that  date. 

There  has  been  a  great  deal  of  misunderstanding  about  the 
nature,  extent,  and  significance  of  the  Senchas  Mar.  For  this 
the  official  edition  is  again  largely  to  blame.  The  editors 
believed  that  the  collection  ended  with  the  tract  entitled  Corns 
Besgnai,  printed  at  the  beginning  of  the  third  volume;  but  in 
reality  this  concluded  only  the  first  of  the  three  'thirds'  into 
which  the  Senchas  was  divided  by  later  jurists.  To  the  'middle 
third'  belong  the  first  four  tracts  in  vol.  iv,  and  all  those  in 
vol.  v  except  the  first,  as  well  as  other  tracts  which  are  not 
included  in  the  edition  at  all.1  Of  the  'last  third'  we  had  up  to 
twelve  years  ago  nothing  except  the  names  of  certain  tracts 
and  a  number  of  disjointed  citations  which  might  possibly 
come  from  one  or  other  of  them.  But  in  1 93 1  the  full  text  of 
two  lengthy  tracts  belonging  to  this  'third'  was  discovered  in  a 
manuscript  which  had  recently  been  acquired  by  the  National 
Library  of  Ireland.2  As  it  is  unlikely  that  further  texts  will  come 
to  light,  we  must  resign  ourselves  to  the  fact  that  several  tracts 
of  the  Senchas  Mar  have  been  lost  and  that  part  of  the  extant 
material,  notably  in  the  'first  third',  survives  only  in  a  sadly 
mutilated  condition. 

In  my  opinion  this  great  collection  of  tracts  orginated— 
like  the  so-called  'Code'  of  Manu — in  a  particular  school,  and 
had  at  first  purely  local  significance.  The  compiler  or  compilers 
provided  it  with  a  brief  introduction,3  which  has  been  assigned 
by  Thurneysen  on  linguistic  grounds  to  the  early  years  of  the 
eighth  century.  Owing  to  its  imposing  proportions,  and  perhaps 
also  to  its  intrinsic  superiority,  the  Senchas  gradually  acquired 
a  primacy  over  the  tracts  that  had  been  composed  in  other  law 
schools.  Eventually  it  was  doubtless  'received'  into  most  or  all 
of  the  schools,  and  later  jurists  sought  to  exalt  its  authority 
at  the  expense  of  rival  tracts  by  investing  it  with  a  semi-sacred 
origin.  A  new  introduction,  much  longer  than  the  original,  but 

1  The  full  text  of  three  of  these  has  been  preserved.  Two  have  been  edited 
and  translated  by  Thurneysen  in  his  Irisches  Recht,  pp.  4-37.   Another  tract, 
dealing  with  theft,  is  incomplete ;  the  opening  sections  have  been  transcribed 
by  Smith  in  Irish  Texts,  iv.  1 8  f. 

2  One  of  them  I  have  edited  and  translated  in  £riu,  xii.  1-77.   The  second, 
which  abounds  in  difficult  'rhetorical'  passages,  I  hope  to  publish  before 
very  long. 

3  AL.  i.  30-54;  it  has  been  edited  (from  all  the  MSS.)  and  translated  by 
Thurneysen  in  ZGP.  xvi.  pp.  175-81. 
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written  almost  entirely  in  late  Middle  Irish,1  ascribed  the  com- 
position of  the  Senchas  Mar  to  the  labours  of  a  Commission  of 
nine,  the  first  member  of  which  was  St.  Patrick  himself.  Apart 
from  obvious  historical  and  linguistic  objections,  the  simple 
fact  that,  in  those  tracts  of  the  Senchas  that  mention  his  name, 
Patrick  is  always  referred  to  as  a  figure  of  the  remote  past, 
should  have  been  sufficient  to  deter  the  editors  of  the  first 
volume  from  accepting  this  fable ;  yet  in  their  introduction  they 
take  it  very  seriously  indeed.2  The  use  of  such  legends  to 
buttress  the  authority  of  an  ancient  law  book  will,  of  course, 
be  familiar  to  the  student  of  legal  history;  nor  will  he  be  sur- 
prised at  the  concluding  words  of  the  pseudo-introduction: 
'This,  then,  is  Patrick's  Law,  and  no  mortal  jurist  among  the 
Irish  is  competent  to  rescind  anything  he  shall  find  in  the 
Senchas  Mar.' 

Yet,  despite  the  primacy  accorded  to  the  Senchas,  other  tracts 
of  different  provenance  continued  to  be  studied  and  copied 
in  the  schools.  We  possess  the  full  text  of  at  least  eight  tracts 
which,  so  far  as  we  can  judge,  must  have  been  compiled  in  other 
schools,  probably  in  different  parts  of  Ireland.  Most  of  them 
contain  passages  which  are  linguistically  as  old  as  the  earliest 
stratum  in  the  Senchas  tracts,  and  all  of  them  seem  to  have  re- 
ceived their  final  redaction  in  the  eighth  century  at  latest.3  On 
points  of  law  they  often  differ  from  the  Senchas  Mar,  as  well  as 
from  each  other,  thus  reflecting  early  discrepancies  in  local 
custom.  On  the  other  hand  one  will  search  in  vain  for  differ- 
ences in  style,  composition,  or  technical  terminology.  Just  as 
the  Old  Irish  literary  language  was  kept  free  from  dialectal 
variations  by  constant  intercourse  between  the  men  of  learn- 
ing from  all  parts  of  the  country,  so  too  the  close  relations 
that  existed  between  the  professional  jurists  of  all  schools 

1  AL.  i.  2- 1 8,  where  it  is  printed  as  text.    Even  if  the  editors  failed  to 
recognize  the  linguistic  forms  as  a  mark  of  lateness,  the  absence  of  glossing 
should  have  awakened  their  suspicions. 

2  Dr.  Hancock  actually  suggests  (p.  xii)  that  'St.  Patrick,  a  Roman  citizen, 
a  native  of  a  Roman  province,  and  an  eminent  Christian  missionary,  would 
be  certain  to  receive  early  intelligence  of  the  preparation  and  publication  of 
the  Theodosian  Code';  and  that  'he  would  naturally  be  influenced  in  the 
work  in  which  he  was  engaged  by  so  remarkable  a  precedent'. 

3  Portions  of  the  tract  Berrad  Airechta,  which  provides  the  basis  of  Thurney- 
sen's  great  work  Die  Burgschaft  im  irischen  Recht,  are  very  archaic.    Crith 
Gablach,  too,  contains  a  number  of  archaisms,  and  there  is  some  internal 
evidence  that  its  definitive  redaction  took  place  about  the  beginning  of  the 
eighth  century  (see  p.  xiv  of  my  edition). 

xxix  c 
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preserved  uniformity  in  the  legal  language.  The  latter  was, 
indeed,  a  professional  and  semi-secret  language,  full  of  technical 
terms  which  made  it  largely  unintelligible  to  the  uninitiated, 
the  'rude  and  ignorant  folk'  whom  the  jurists,  intent  on  retain- 
ing their  monopoly,  sought  to  exclude  from  the  practice  of  law. 
By  grammarians  and  others  it  was  actually  classed  as  a  special 
branch  of  Irish  under  the  name  of  belre  (later  berla)  Fene  'the 
language  of  the  Feni5.1  Few  of  its  technical  terms  are  found 
outside  the  purely  legal  texts  and  glossaries,  and  practically  none 
of  them  has  passed  into  the  spoken  language,2  a  further  proof 
that  in  Gaelic  Ireland  law  remained  (pace  MacNeill)  a  secret 
science.  Some  idea  of  the  difficulties  confronting  the  modern 
student  may  be  gathered  from  the  fact  that  within  a  couple  of 
centuries  from  the  compilation  of  the  tracts  their  language  was 
not  always  intelligible  to  their  official  custodians  and  interpreters 
in  the  law  schools.  Apart  from  the  problem  of  finding  a 
satisfactory  translation  for  certain  of  the  technical  terms,  it  is 
doubtful  if  the  subtle  variations  in  meaning  given  to  well- 
known  compound  verbs  by  the  addition  of  one  or  more  preverbs 
will  ever  be  fully  recovered.  Yet  the  task  of  continuing  the  work 
so  well  begun  by  Thurneysen  and  other  scholars  is  one  that 
cannot  be  shirked ;  for  until  the  language  of  the  law  tracts  has 
been  thoroughly  investigated,  a  very  important  source  for  the 
study  of  Old  Irish  grammar  will  remain  to  some  extent 
untapped. 

I  have  already  stressed  the  need  to  distinguish  the  language 
of  the  ancient  text  from  that  of  the  glosses  and  commentaries 
contributed  by  later  jurists.  The  glosses,  it  is  true,  often  help 
to  elucidate  the  text,  and  sometimes  even  to  purge  it  of  scribal 
corruptions.  Yet  the  tendency,  so  characteristic  of  the  official 
edition,  to  translate  obscure  words  and  phrases  in  the  text 
according  to  the  explanation  given  in  the  glosses  is  highly 
dangerous.  In  the  first  place,  the  glossators  did  not  always 
understand  the  text;  strange  though  it  may  seem,  we,  who  are 
so  much  farther  removed  from  the  tradition,  can  occasionally 
lighten  their  darkness.  Secondly,  owing  to  intervening  changes 
in  legal  practice  and  other  reasons,  a  number  of  technical  terms 

1  For  the  name  Feni,  cf.  O'Rahilly,  The  Goidels  and  their  Predecessors,  p.  6. 

2  A  few  phrases  in  the  modern  dialects  of  Irish  are  possibly  of  legal  proven- 
ance; e.g.  some  of  the  idioms  with  geall  (O.  Ir.  gell  'pledge').    So  too  the 
expression  gabhaim-se  orm  'I  warrant  that  .  .  .'  recalls  the  old  formula  gaib 

fort  Idiniy  used  to  bind  a  surety  (cf.  Burgschafty  p.  15,  §  51  a). 
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are  used  by  the  glossators  in  a  different  sense  from  that  which 
they  bear  in  the  text.  As  an  aid  to  understanding  the  text, 
the  glosses  must,  therefore,  be  used  with  caution.  As 
for  the  commentary,  it  should  rarely  be  used  at  all  for  this 
purpose. 

The  work  of  glossing  the  canonical  tracts  began  shortly 
after  their  compilation  and  continued  for  several  centuries. 
Linguistically,  therefore,  the  glosses  cover  a  very  wide  field, 
ranging  from  Old  to  Early  Modern  Irish.  Most  of  them, 
however,  are  written  in  Middle  or  Modern  Irish,  as  are  all  the 
commentaries.  Since  I  cannot  claim  any  expert  knowledge  of 
the  later  language,  it  behoves  me  to  walk  warily  here,  and  to 
bear  in  mind  an  old  proverb  more  than  once  quoted  in  the 
Irish  law  tracts :  Oscar  each  i  ceird  araili  'Each  man  is  unskilled  in 
another's  trade'.  Speaking  with  all  diffidence,  I  hazard  the 
opinion  that  these  sources,  more  especially  the  commentaries, 
offer  a  promising  field  for  students  of  the  historical  grammar  of 
Irish.  The  same,  or  substantially  the  same,  passage  of  commen- 
tary recurs  in  several  manuscripts,  but  with  differences  in 
orthography  and  morphology  which  may  sometimes  be  due  to 
dialectal  variation.  If  I  am  right  in  this  conjecture,  a  study  of 
the  commentaries  may  shed  some  light  on  the  rise  of  the  dialects 
of  spoken  Irish. 

The  line  between  gloss  and  commentary  is  not  always  easy  to 
draw.  But  to  the  former  we  may  unhesitatingly  assign  all 
attempts  to  explain  words  in  the  text  by  means  of  so-called 
'etymologies'.  This  method  of  interpretation,  which  consists  in 
resolving  a  word  of  more  than  one  syllable  into  its  'original' 
constituent  elements,  each  of  them  a  separate  word,  figures  in 
early  juridical  works  the  world  over.  The  various  Hindu  law 
schools  made  abundant  use  of  it,  and  even  the  great  Roman 
jurists  of  the  classical  period  did  not  disdain  it.  But  the  Irish 
jurists  ran  it  to  death.  Here  they  showed  themselves  only  too  apt 
pupils  of  Isidore  of  Seville,  whose  Etymologiae  long  exercised  a 
dominant  influence  over  the  learned  classes  in  medieval  Ireland. 
Indeed  this  pseudo-etymological  analysis  was  elevated  into  a 
science :  it  was  classed  as  a  special  branch  of  Irish,  called  by  the 
early  grammarians  belre  n-etarscartha  'the  language  of  separation', 
and  the  jurists  were  among  its  leading  exponents.  Even  mono- 
syllables were  not  immune  from  their  misguided  ingenuity;  for 
example,  bes  'custom,  habit',  is  analysed  by  them  as  ba-fis  'good 
knowledge'.  A  preposition  standing  in  proclisis  as  the  first 
element  of  a  compound  verb  is  always  interpreted  as  an 
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independent  word:  in  this  position  as-  is  glossed  by  uais  'lofty, 
noble',  im-  by  tim  'swift',  ar-  by  fir  'true',  con-  by  caoin  'fair',  &c. 
When  practised  by  the  earlier  glossators,  who  were  in  no  doubt 
as  to  the  real  meaning  of  the  word  they  were  interpreting,  all 
this  'separation'  was  nothing  worse  than  a  harmless,  though 
occasionally  absurd,  form  of  pedantry.  It  may  even  have  a 
certain  value,  for  here  and  there  an  'etymological'  gloss  helps  to 
restore  the  original  form  in  the  text  where  this  has  been  corruptly 
transmitted.1  Unfortunately,  however,  later  jurists  use  it  only 
too  often  as  a  cloak  to  hide  their  ignorance.  An  unfamiliar  word 
is  'explained'  by  them  in  a  series  of  alternative  'etymologies',  one 
more  fantastic  than  the  other,  the  only  condition  being  that  the 
word-groups  shall  each  bear  some  relation  to  the  sound  of  the 
word  glossed.  My  friend  and  teacher  Professor  Osborn  Bergin 
once  gave  a  neat  parody  in  English  to  illustrate  the  technique  of 
these  unscrupulous  glossators.  He  pictured  them  confronted 
with  the  Shakespearian  phrase  'darraign  your  battle'.  Taking 
their  cue  from  the  familiar  word  'battle',  they  would  have 
'separated'  the  first  word  somewhat  as  follows :  'darraign,  that  is, 
do  ruin,  from  its  destructiveness ;  or  die  ere  you  run,  that  is,  they 
must  not  retreat;  or  dare  in,  because  they  are  brave;  or  tear 
around,  from  their  activity;  or  dear  rain,  from  the  showers  of 
blood'.  That  this  parody  is  in  no  way  exaggerated  could  be 
proved  by  several  examples  of  legal  glossing  in  which  the  alter- 
native explanations  are  more  numerous  still  and  just  as  far- 
fetched.2 Needless  to  say,  the  only  significance  of  such  glossing 
is  that  it  shows  the  chasm  that  divides  the  later  jurist  from  the 
language  of  the  old  tracts,  and  perhaps  also  from  the  legal  rules 
contained  in  them. 

If  I  have  devoted  more  space  to  the  linguistic  side  of  the 
Irish  law  tracts  than  I  shall  be  able  to  give  to  their  historical 
value,  it  is  because  I  believe  that  the  interest  of  my  present 
audience  in  the  subject  is  primarily  philological.  It  certainly  is 
not  because  Irish  law  is  less  valuable  to  the  historian,  whether 

1  Thus  in  the  first  paragraph  of  the  (genuine)  introduction  to  the  Senchas 
Mdr  all  the  manuscripts  have  the  form  ailche  as  nom.  pi.  of  ail  'rock'.    If  this 
form  had  stood  in  the  original,  the  introduction  could  hardly  have  been 
composed  before  the  ninth  century.  But,  as  Thurneysen  points  out  (ZCP.  xvi. 
p.  183),  the  'etymological'  gloss  ail  oig  (AL.  i.  40.8)  shows  that  the  glossator 
had  before  him  the  older  form  ailig  or  ailich. 

2  Cf.  for  instance  the  glossa tor's  attempts  (AL.  iii.  62.7  f.)  to  guess  the 
meaning  of  the  unfamiliar  word  enud  'vow'  (vb.  n.  ofas-noi),  where  a  choice  of 
seven  fantastic  'etymologies'  is  offered. 
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he  be  concerned  with  Ireland  alone  or  with  the  wider  subject 
of  comparative  law.  For  the  student  of  Irish  social  history 
the  tracts  are  a  mine  of  information.  The  jurists  who  compiled 
them,  despite  the  unreal  schematism  that  characterizes  their 
work,  were  unconsciously  holding  a  mirror  up  to  the  life  and 
habits  of  the  Irish  people  in  their  day.  It  is  significant  that  the 
inadequate  and  often  incorrect  descriptions  of  Old  Irish  society 
that  have  hitherto  been  attempted,  such  as  Joyce's  Social 
History  of  Ancient  Ireland,  are  based  largely  on  evidence  supplied 
by  the  text,  or  rather  the  translation,  of  the  law  tracts.  Now 
that  our  knowledge  of  the  legal  language  has  been  placed  on  a 
firmer  basis,  much  that  eluded  or  puzzled  earlier  investigators 
has  become  clear  and  only  awaits  exploitation  by  trained 
scholars. 

But  it  is  in  the  domain  of  comparative  law  that  the  value 
of  the  Irish  tracts  far  transcends  their  local  boundaries.  For 
they  offer  the  student  of  legal  antiquities  a  wealth  of  evidence 
which  confirms,  supplements,  and  occasionally  modifies  the 
conclusions  arrived  at  from  other  sources.  The  conservatism 
which  philologists  have  often  noted  as  a  feature  of  the  Irish 
language  is  paralleled  in  Irish  law,  and  largely  for  the  same 
reason.  Between  the  Goidelic  conquest  and  the  Norse  invasions 
Ireland  remained  insulated  from  the  impact  of  foreign  peoples 
and  institutions,  in  other  words  from  the  most  powerful  factors 
making  for  legal  change.  Above  all,  it  never  came  within  the 
political  and  administrative  framework  of  the  Roman  Empire. 
It  is  true  that,  following  the  introduction  of  Christianity,  Roman 
law  came  to  exercise  an  indirect  influence  upon  Irish  law;  but 
such  accretions  can  easily  be  recognized  and  separated  from  the 
body  of  native  custom.  The  antiquity  of  the  latter  has  already 
been  noted  by  several  legal  historians.  Indeed,  the  writings  of 
the  Irish  jurists  are  something  more  than  a  faithful  record  of  the 
customs  of  the  conquering  Goidelic  tribes:  they  also  furnish 
detailed  information  about  certain  early  institutions  which  are 
but  dimly  reflected  in  the  most  ancient  records  of  cognate  legal 
systems.  But  even  if  time  were  available,  this  is  not  the  place  to 
deal  with  matters  that  belong  to  comparative  law  rather  than 
to  Celtic  studies.  Elsewhere  I  hope  to  discuss  the  evidence 
afforded  by  the  Irish  legal  sources  on  institutions  like  the 
solidarity  of  the  kindred,  'clientship'  as  a  forerunner  of  feudal 
commendation,  pignoris  capio  and  'fasting5  as  methods  of  execu- 
tion, and  the  organization  of  a  complex  system  of  suretyship  as 
a  primitive  substitute  for  the  public  enforcement  of  legal  obliga- 
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tions.  Here  I  must  confine  myself  to  some  of  the  more  salient 
characteristics  of  Irish  law  as  a  whole. 

A  further  reason  for  the  conservatism  of  the  Irish  legal  records 
is  that  the  system  embodied  in  them  has  been  exclusively 
constructed  by  generations  of  professional  jurists  working  on  a 
basis  of  immemorial  usage.  Irish  law,  at  least  in  so  far  as  it 
survives  in  these  records,  is  wholly  a  jurist-made  law;  the 
innovating  hand  of  the  legislator,  whether  king  or  assembly,  has 
played  no  part  in  its  development.  Indeed,  at  the  time  its  rules 
were  formulated  there  was  no  legislative  authority  for  the 
whole  of  Ireland,  nor  even  for  any  considerable  part  of  it ;  for 
the  'superior  kings'  mentioned  in  the  tracts  had  no  right  to 
legislate  for  their  subordinate  kings,  who  owed  them  nothing 
except  fealty  and  tribute.  Each  petty  state  (tuath]  constituted 
a  separate  jurisdiction,  and  while  its  king  had  the  power  of 
issuing  ordinances,  it  is  most  unlikely  that  these  could  alter  the 
traditional  rules  of  law  in  any  particular.  The  existence  of  so 
many  independent  'sovereignties'  must  surely  have  led  to 
discrepancies  in  local  custom.  It  is  true  that  the  powerful 
influence  of  the  jurists  themselves,  as  well  as  the  close  relations 
that  obtained  between  their  law  schools,  were  factors  making  for 
unity;  but  in  the  absence  of  anything  like  a  central  authority, 
regional  variation  was  inevitable.  Hence  the  uniformity 
postulated  in  the  Irish  tracts  was  doubtless  as  fictitious  as  the 
universal  validity  claimed  for  some  of  the  Hindu  law  books. 
Evidence  of  local  differences  is  supplied  by  the  conflict  of  rules 
on  particular  matters  found  in  tracts  of  approximately  the 
same  age. 

In  this  as  in  other  points  Irish  law  shows  the  characteristics  of  all 
early  jurist-made  systems.  Besides  the  fictions  of  uniformity  and 
continuity  (on  which  I  shall  have  more  to  say  presently) ,  we  also 
find  that  unreal  schematism  and  passion  for  classification  which 
meet  us  in  the  Hindu  law  books.  In  other  words  the  jurists, 
while  their  work  undoubtedly  rested  on  a  basis  of  actual  custom, 
tended  to  produce  a  symmetrical  pattern,  and  in  the  interests  of 
symmetry  they  sometimes  generalized  rules  and  institutions 
which  in  real  life  had  a  much  more  restricted  ambit.1  Of  Irish 
society  and  law  they  give  an  idealized,  or  at  all  events  a  highly 
conventionalized  picture,  doubtless  accurate  in  fundamentals, 
but  often  untrustworthy  in  its  details.  In  all  this,  however,  they 

I1  Thus  'base'  clientship  (giallne  or  aicillne)  was  undoubtedly  confined  to 
the  lower  grades  of  freemen.  But  Crith  Gablach  (cf.  my  edition,  p.  97)  extends 
it  to  all  classes  of  society,  including  nobles  and  kings. 
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did  not  differ  essentially  from  jurists  in  other  systems;  hence  it  is 
impossible  to  agree  with  Mr.  A.  S.  Diamond1  in  dismissing  their 
tracts  as  'false  laws',  unless  one  is  also  prepared  to  jettison 
much  of  the  work  of  the  great  Roman  jurists.  The  parallelism 
between  the  Irish  and  the  Hindu  law  books,  both  of  them  the 
work  of  a  privileged  professional  class,  is  often  surprisingly  close: 
it  extends  not  merely  to  form  and  technique,  but  occasionally 
even  to  diction.2 

Still  closer  is  the  parallel  with  Welsh  law,  so  close  in  fact  that 
each  system  affords  valuable  aid  in  interpreting  the  other. 
They  have  in  common  a  great  number  of  institutions,  as  well  as 
several  technical  terms  (though  these  are  not  always  absolutely 
identical  in  meaning) ;  hence  a  comparative  study  of  Welsh  and 
Irish  sources  is  no  less  indispensable  to  the  legal  historian  than  to 
the  philologist.3  Even  their  points  of  difference  are  instructive; 
for  these  throw  light  on  the  extent  to  which  Welsh  law  had  been 
'modernized'  by  its  reception  of  Roman  legal  ideas,  institutions, 
and  terminology.  The  outstanding  difference  between  them  is 
the  prominence  which  the  Welsh  'codes'  assign  to  the  State,  as 
represented  by  the  king,  in  matters  of  private  law,  whereas  in 
Ireland  the  more  primitive  system,  under  which  there  is  no 
public  enforcement  of  private  obligations,  still  obtains.  Obviously 
the  historical  circumstances  and  influences  which  had  consoli- 
dated the  power  of  the  kings  in  Wales  were  reflected  in  the 
general  characteristics  of  Welsh  law  as  contrasted  with  Irish. 
The  written  sources  of  both  systems  were  essentially  the  same: 
redactions  of  custom  compiled  and  worked  over  by  profes- 
sional jurists.  But  in  Wales  the  main  (though  possibly  not  the 
earliest)  redaction  was  made,  as  in  most  of  the  Germanic 
countries,  ex  auctoritate  principis;  for  there  is  no  reason  to  doubt 
that  a  law  book  compiled  at  the  instance  of  Hywel  Dda  in  the 
tenth  century  was  the  common  starting-point  of  the  so-called 
'codes'  of  Gwynedd,  Dyfed,  and  Gwent.  It  was,  therefore, 
natural  that  the  framers  of  this  law  book  should  have  striven  to 

1  Primitive  Law  (1935),  p.  81.  Incidentally  the  extent  of  Mr.  Diamond's 
acquaintance  with  both  Irish  and  Welsh  legal  sources  may  be  gauged  from 
his  statement  that  Welsh  law  represents  'the  less  developed  of  the  two 
compilations'.  2  Cf.  Studies  in  Early  Irish  Law,  pp.  vi,  183,  223. 

3  It  is  to  be  hoped  that  writers  on  Welsh  law  will  henceforward  base  their 
references  to  Irish  rules  on  the  work  of  Thurneysen,  MacNeill,  and  other 
scholars  rather  than  on  the  misleading  translations  in  the  official  edition. 
In  the  otherwise  excellent  work  of  Mr.  T.  P.  Ellis,  Welsh  Tribal  Law  and 
Custom  in  the  Middle  Ages,  practically  every  statement  about  Irish  law  needs 
correction. 
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exalt  the  royal  prerogative  at  the  expense  of  earlier  custom, 
and  even  to  invest  the  king  with  functions  unknown  to  the 
traditional  law;  to  that  extent  they  were  innovators.  In 
Ireland,  on  the  contrary,  there  is  no  evidence  of  any  such 
intervention  by  the  'State',  and  thus  the  written  law  shows  all 
the  conservatism  and  reverence  for  the  past  that  characterized 
its  professional  custodians.  When  to  this  difference  we  add  the 
fact  that  even  the  latest  tracts  were  compiled  at  least  two 
centuries  before  the  'code'  of  Hy  wel  Dda,  we  can  readily  under- 
stand why  Irish  law  has  retained  so  many  more  primitive 
features  than  Welsh. 

The  customary  law  which  the  Goidelic  conquerors  brought 
with  them  to  Ireland  was  'Indo-European'  in  basis  and  origin. 
How  far  it  had  already  been  modified  by  external  influences, 
such  as  racial  admixture,  is  a  question  too  difficult  to  be  discussed 
here;  but  at  all  events  it  had  retained  the  principal  institutions 
found  in  the  early  records  of  Hindu,  Greek,  Roman,  Germanic, 


and  Slavonic  law.     On  the  other  hand,  the  theory  that  it  subse- 
quently borrowed  some  'non-Indo-European'  customs  from  'pre- 


Celtic'  population  groups  has,  in  my  opinion,  no  foundation. 


The  tendency,  fashionable  some  years  ago,  to  detect  traces 
of  matriarchy  in  all  early  societies  (but  particularly  in  those 
about  which  least  is  known)  has  not  ignored  ancient  Ireland. 
Zimmer  started  the  controversy  with  his  alleged  discovery  of 
matriarchy  among  the  Picts.1  His  arguments,  which  have  al- 
ready been  effectively  dealt  with  by  competent  scholars,2  only 
concern  us  here  in  so  far  as  they  have  been  used  to  prop  a 
further  theory  that  this  'non-Indo-European'  institution  was  to 
some  extent  adopted  into  Irish  law,  which  shows  traces  of  a 
'matriarchal',  or  at  least  a  'matrilinear',  system.  It  is  true  that 
in  Ireland  the  bond  between  a  married  woman  and  her  own  kin 
was  not  completely  severed  as  in  Roman  law:  her  fine  (family) 
remained  responsible  for  a  certain  proportion  of  her  liabilities 
and  took  a  corresponding  share  of  her  assets  on  her  death.  On 
the  other  hand,  the  organization  of  kinship  was  strictly  patrilin- 
ear,  extending  even  to  the  rule  'pater  est  quern  nuptiae  demon- 
strant'.  The  word  fine,  when  used  alone,  invariably  denotes  the 
agnatic  kindred;  a  man's  relations  on  the  spindle  side  are 

1  'Das  Mutterrecht  bei  den  Pikten'  in  %eitschr.  d.  Savigny-Stift.  fur  Rechts- 
gesch.y  Roman.  Abt.  15,  pp.  209-40. 

2  Cf.  J.  Fraser,  The  Alleged  Matriarchy  of  the  Picts'  in  Medieval  Studies 
in  Memory  of  G.  Schoepperle  Loomis  (1927),  pp.  407  ff.;  The  Question  of  the 
Picts'  in  Scott.  Gael.  Studies,  ii.  172  ff. 


THE  IRISH  LAW  TRACTS  25 

called  mdithre  or  fine  mdithre.  According  to  the  rule  formulated 
in  one  of  the  oldest  tracts,1  'the  mother-kin  has  no  claim  to  any 
share  in  the  sons'.  But  the  text  proceeds  to  qualify  this  rule  on 
two  minor  points,  which,  since  they  constitute  the  only  positive 
evidence  adduced  in  favour  of  primitive  matriarchy,  it  may  be 
well  to  examine  separately. 

1.  In  addition  to  the  normal  wergild  for  manslaughter,  all 
of  which  goes  to  the  deceased's  (agnatic)  fine,  his  maternal  kin 
receive  from  the  slayer's  family  a  payment  equivalent  to  one- 
seventh  of  the  wergild.    If  this  is  a  survival  of  matriarchy,  then 
the  legal  records  of  other  'Indo-European'  peoples  show  much 
more  extensive  traces  of  it:  the  Anglo-Saxon  laws,  for  example, 
divide  the  wergild  between  paternal  and  maternal  kindreds  in 
the  proportion  of  two  parts  and  one  respectively.   Yet  nobody, 
so  far  as  I   am  aware,  has  detected  signs  of  matriarchy  in 
them. 

2.  The  s  mother-kin'  has  the  right  to  interfere  if  the  father 
neglects    his    duty    of  providing    suitable    education    for    the 
children.    Here  as  a  general  rule  the  mother's  brother  will 
represent  \ivc  fine,  and  the  existence  of  a  close  relation  between 
him  and  his  sister's  children  is  suggested  by  the  fact  that  Old 
Irish  had  a  special  name  for  this  kinsman.2    But  among  the 
Germanic  tribes  a  still  closer  relation  between  avunculus  and 
sororum  Jilii  was  noted  by  Tacitus;  and  the  great  majority  of 
German  legal  historians  regard  this,  not  as  a  relic  of  matriarchy 
which   had   been   taken   over   from   'pre-Indo-European'    in- 
habitants, but  rather  as  the  first  stage  in  the  recognition  of  the 
claims  of  natural  kinship.    In  Irish  as  in  German  law  we  are 
thus  confronted  with  the  same  tendency  that  had  led  to  the 
substitution  of  cognatic  for  the  older  agnatic  relationship  in 
Roman  law.3 

The  theory  that  Irish  law  has  been  affected  by  Cpre-Celtic' 
survivals  may,  therefore,  be  safely  discounted.  The  one  im- 
portant external  influence  on  the  system  came  with  the  conver- 
sion of  Ireland  to  Christianity.  As  in  all  other  countries,  the 
reception  of  the  new  faith  was  accompanied  by  alterations  and 

1  Ir.  Recht,  p.  31,  §  33. 

•  The  word  amnair  (cf.  M.  A.  O'Brien  in  Etudes  Celtiques,  iii.  364  and 
Ir.  Histor.  Studies,  i.  346)  does  not  occur  in  the  law  tracts  so  far  as  I  have  been 
able  to  discover.  The  existence  of  a  separate  word  for  the  maternal  uncle 
shows  that  the  latter  was  not  a  member  of  the  legal  kin;  otherwise  he  would 
have  been  included,  like  the  father's  brother,  under  the  term  brdthair  or 
derbrdthair  (see  infra.). 

3  Cf.  Studies  in  Early  Irish  Law,  p.  185  f. 


26  SIR  JOHN  RHtS  MEMORIAL  LECTURE 

innovations  in  the  older  law.  Yet  I  think  that  most  scholars  have 
exaggerated  the  extent  of  the  revolution  it  effected  in  Irish 
law.  They  have  been  unduly  impressed  by  the  wording  of  the 
tracts,  which  only  received  their  definitive  form  after  the  law 
schools  had  long  been  Christian.  It  was  from  the  monasteries 
that  the  writing  of  Irish  in  the  Latin  alphabet  had  spread  to 
these  schools ;  hence  it  was  but  natural  that  the  written  language 
of  Irish  law,  besides  containing  many  of  the  loan-words  that 
came  into  Irish  in  the  wake  of  the  Christian  missionaries,  should 
have  a  strong  Christian  colouring.  Nevertheless,  beneath  the 
Christian  phraseology  of  the  tracts,  there  lies  a  hard  core  of  pre- 
Christian  institutions,  just  as  in  Roman  law  the  constitutions  of 
the  later  Emperors  did  little  more  than  adorn  with  a  fagade  of 
Christianity  the  essentially  pagan  structure  erected  by  the 
jurists.  Compared,  say,  with  the  Anglo-Saxon  laws,  the  Irish 
tracts  show,  on  certain  fundamental  points,  an  obstinate  refusal 
to  conform  to  Christian  teaching. 

No  doubt  the  main  reason  why  Irish  law  was  not  completely 
Christianized  lay  in  the  absence  of  anything  like  a  central 
authority  which  the  Church  could  use,  as  it  used  the  various 
Anglo-Saxon  kings,  for  the  purpose  of  introducing  the  necessary 
reforms.  For  in  Ireland,  as  we  have  already  seen,  a  'superior 
king'  had  no  real  authority  outside  the  tuath  over  which  he 
ruled  immediately.  Powerful  kings,  therefore,  might  and  did 
favour  the  Church,  but  they  could  give  it  little  help  in  altering 
the  traditional  law.  For  this  it  needed  the  collaboration  of  the 
professional  jurists,  whose  monopoly  was  still  unchallenged  by 
any  attempt  on  the  part  of  the  rulers  to  promulgate  and  enforce 
new  laws.  But  the  jurists  were  obviously  reluctant  to  abandon 
the  old  order.  The  conservatism  of  a  privileged  class,  coupled 
with  the  dislike  of  interference  by  others  in  what  had  hitherto 
been  their  exclusive  domain,  made  them  oppose  a  steady, 
though  not  always  open,  resistance  to  suggested  changes.  They 
had  to  give  way  on  certain  points,  notably  on  the  admissibility 
of  bequests  in  favour  of  the  Church.  But  even  here  they  fought 
stubbornly  to  prevent  a  man  from  bequeathing  any  part  of  his 
hereditary  land  (fintiu)  at  the  expense  of  his  legal  kindred,  by 
insisting  that  all  such  bequests  were  invalid  unless  ratified  by  the 
;  whole  land-holding  group  (derbfine).  'No  one  bequeaths  any- 
thing without  the  consent  of  his  fine*  is  the  rule  given  in  an  old 
text,  which  proceeds  to  justify  it  by  the  following  significant 
argument:  'for  it  is  no  commandment  of  God  that  the  fine  from 
which  one  is  sprung  and  which  is  responsible  for  one's  liabilities 
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shall  be  prejudiced  by  not  being  left  in  possession  of  its  rightful 
portion'.1 

In  more  vital  matters,  too,  the  pre-Christian  order  was  upheld 
by  the  jurists,  notably  in  the  marriage-law.  Under  this  heading 
they  included,  not  merely  permanent  marriages,  but  also 
temporary  unions  and  even  transient  sexual  relations,  all  of 
which  were  recognized  by  the  law  and  invested  with  legal 
consequences.  Indeed,  the  list  of  the  'eight  unions  in  Irish  law5, 
with  which  the  main  tract  on  this  subject  opens,  is  much  easier 
to  reconcile  with  the  eight  forms  of  marriage  described  in  the 
Institutes  of  Manu  than  with  Christianity.  Again,  even  the 
more  permanent  of  these  unions  were  not  indissoluble :  as  well 
as  admitting  divorce  communi  consensu  without  restriction,  Irish 
law  allowed  either  partner  to  terminate  the  marriage  for  many 
reasons  besides  adultery  by  the  other.  The  greater  part  of  the 
principal  tract  on  'unions'  is  devoted  to  reckoning  how  the 
profits  of  the  joint  economy  are  to  be  distributed  between  the 
spouses  on  separation,  the  proportions  varying  according  to  the 
character  of  the  union,  and  according  as  the  separation  arises 
from  mutual  consent  or  from  the  fault  of  one  partner. 

But  the  tracts  also  recognize  and  regulate  another  institution 
which  was  even  more  repugnant  to  Christian  teaching:  the  right 
of  a  married  man  to  maintain  a  concubine  in  his  house  together 
with  his  'chief  wife'.  It  is  possible  that,  as  in  other  early  systems, 
this  right  was  restricted  to  cases  where  the  'chief  wife'  was 
sonless,  although  the  tracts  do  not  say  so  specifically;  at  all 
events,  the  concubine  could  be  dismissed  without  further 
liability  for  her  maintenance  if  she  had  not  borne  a  male  child 
within  a  year.  Her  presence  in  the  house  constituted  a  valid 
ground  of  divorce  for  the  'chief  wife',  but  should  the  latter  elect 
to  remain  she  became  entitled  to  a  special  fine  from  the  husband 
for  this  affront  to  her  honour.  For  the  rest,  the  jurists  assigned  a 
definite  legal  status  to  the  concubine,  and  recognized  the  man's 
right  to  be  compensated  for  injury  done  to  her  by  a  third  party. 
In  the  eyes  of  the  Church,  of  course,  such  an  adulterous  union 
was  altogether  reprehensible,  and,  ironically  enough,  this 
attitude  was  reflected  in  the  term  adaltrach  (based  on  Lat. 
adultera)  which  became  the  ordinary  legal  word  for  concubine.2 

1  Ir.  Recht,  p.  3 1 ,  §  33 ;  cf.  also  AL.  iii.  44  f.  The  fact  that  this  restriction  is 
ignored  by  the  glossators  and  commentators  suggests  that  the  Church  had 
succeeded  in  having  it  removed  before  their  time. 

'  The  older  native  word  was  probably  airech  'Kebsweib'  (cf.  Indogerman, 
Forschungeri,  xlii.  146  f.),  which  is  sometimes  found  in  the  glosses  and  commen- 
taries, cf.  AL.  ii.  406.12  where  it  glosses  adaltrach. 

D2 
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It  is  perhaps  significant  that  the  early  Irish  collection  of  Canons, 
compiled  about  the  same  time  as  the  Senchas  Mar,  should 
contain  a  special  chapter  entitled  'De  concubinis  non  habendis 
cum  legitima  uxore'.1  At  any  rate  the  conflict  of  views  between 
the  churchmen  and  the  jurists  receives  interesting  confirmation 
in  one  of  the  tracts  belonging  to  the  Senchas.  Having  laid  down 
the  rule  that  'according  to  the  custom  of  the  island  of  Ireland 
each  man  is  entitled  to  compensation  for  his  union  (i.e.  for 
injury  done  to  his  partner),  whether  this  be  manifold  or  single', 
the  compiler  adds :  'There  is  a  dispute  in  Irish  law  as  to  which 
is  more  proper,  many  sexual  unions  or  a  single  one;  for  the 
chosen  people  of  God  lived  in  plurality  of  unions  so  that  it  is 
no  more  impossible  to  commend  it  than  to  censure  it'.2  In- 
cidentally, this  is  not  the  only  occasion  on  which  the  jurists  fall 
back  on  the  Old  Testament  in  defence  of  their  traditional 
institutions. 

We  have  already  seen  how  failure  to  distinguish  the  text  from 
the  later  glosses  and  commentaries  has  been  responsible  for 
much  confusion  on  the  linguistic  side.  But  it  has  had  still  more 
fateful  results  in  the  domain  of  legal  history.  In  the  eyes  of 
those  who  contributed  the  introductions  to  the  volumes  of  the 
official  edition,  Irish  law  was  evidently  like  the  law  of  the  Medes 
and  Persians.  Statements  by  a  sixteenth-century  commentator 
are  accorded  equal  importance  with  rules  formulated  in  the 
oldest  stratum  of  the  tracts.  Lengthy  descriptions  of  archaic 
institutions  are  based  on  the  fantastic  guess-work  of  glosses  and 
commentaries  written  when  these  institutions  had  been  obsolete 
for  centuries.  Unfortunately  the  writers  have  deceived  not 
merely  themselves  but  eminent  legal  historians  also.  I  will 
select  one  example  out  of  many:  the  so-called  'Book  of  AicilP, 
which  is  cited  so  often  and  so  respectfully  by  Sir  Henry  Maine. 
This  is  not  the  title  of  a  law  tract  at  all,  but  of  an  ancient  codex 
in  which  the  tract  called  Bretha  Etgid  was  once  preserved  and 
from  which  it  was  transcribed  into  later  manuscripts.  But  all 
the  extant  copies  give  nothing  more  than  a  few  disjointed 
citations  from  the  tract  itself,  which  are  simply  used  as  pegs 
on  which  to  hang  voluminous  commentaries  written  in  Late 
Middle  or  Early  Modern  Irish.  Yet  Richey,  in  his  preface  to  the 
third  volume  of  the  official  edition,  assures  us  that  this  late  patch- 
work 'may  be  considered  as  the  code  of  ancient  Irish  criminal 

1  Wasserschleben,  Die  irische  Kanonensammlung  (1885),  p.  190. 

2  £riu,  xii.  p.  44,  §  57. 
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law';1  thereby  misleading,  first  Maine,  and  then  Josef  Kohler, 
who  in  one  of  his  best-known  works  describes  the  'Book  of 
AicilP  as  a  venerable  monument  'welches  ganz  besonders  das 
Geprage  der  Druidenschule  bietet'.2 

That  the  law  embodied  in  the  old  tracts  differs  from  that 
found  in  the  glosses  and  commentaries  does  not  need  to  be 
emphasized.  But  apart  from  this,  we  have  now  come  to  realize 
that  the  text  itself,  just  as  it  discloses  linguistic  strata  of  varying 
age,  also  furnishes  evidence  of  considerable  legal  development 
within  the  period  comprised  between  the  first  writing  down  of 
the  law  and  the  final  redaction  of  the  tracts.  As  in  the  language, 
so  also  in  the  content  of  these  tracts,  we  can  distinguish  an 
'archaic'  from  a  'classical'  period.  It  would  be  dangerous,  of 
course,  to  press  the  analogy  too  far,  since  what  we  may  call 
legal  archaisms  are  not  necessarily  formulated  in  archaic 
language,  nor  does  every  passage  of  archaic  Old  Irish  embody 
correspondingly  ancient  rules  of  law.  Still  the  parallel  certainly 
holds  in  one  context:  the  legal  archaisms  constitute  for  the 
student  of  comparative  law,  as  do  the  linguistic  archaisms  for 
the  philologist,  the  main  interest  of  the  Irish  tracts.  Before  the 
latter  had  received  their  final  shape,  many  of  the  more  primitive 
institutions  had  been  modified  or  expanded,  not  only  by  actual 
social  and  economic  change,  but  also  by  that  tendency  towards 
schematic  classification  which  was  so  characteristic  of  the  work 
of  the  jurists. 

Sometimes  the  conflicting  rules  found  in  different  strata  of 
the  text  may  be  safely  ascribed  to  real  changes  in  legal  custom. 
A  good  example  is  provided  by  the  confusion  that  obtains 
throughout  the  tracts  regarding  the  right  of  a  married  woman  to 
contract  independently  of  her  husband.  Some  passages  stress 
the  wife's  total  incapacity  to  conclude  any  contract  without 
the  man's  authorization.  This  rule  obviously  dates  from  the 
period  when  women  had  no  legal  status  and  no  proprietary 
rights,  and  when  the  only  form  of  marriage  known  to  Irish  law 
was  one  in  which  the  wife  passed  in  manum  mariti.3  Side  by  side 
with  this  absolute  prohibition,  however,  we  find  other  statements 
indicating  that  in  a  particular  type  of  marriage,  known  as  'union 

1  AL.  iii.  p.  Ixviii.    On  the  other  hand  the  ancient  tract  Crith  Gablach, 
which  received  its  final  redaction  at  the  beginning  of  the  eighth  century  at 
the  latest,  is  assigned  by  Richey  (AL.  iv.  p.  clxviii)  to  the  first  quarter  of  the 
fourteenth  century  'at  the  earliest'. 

2  Shakespeare  vor  dem  Forum  der  Jurisprudent.  (2nd  edit.),  p.  261. 

3  The  fact  that  she  still  retained  some  connexion  with  her  own  fine  did  not 
alter  her  subordinate  status. 
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with  mutual  contribution5,  a  wife  may  conclude  a  limited 
number  of  contracts  involving  the  joint  economy  without  the 
husband's  authorization;  in  addition  she  has  unrestricted  powers 
of  alienation  over  a  certain  proportion  of  her  'separate  property'. 
Within  the  period  of  the  texts,  therefore,  the  original  incapacity 
of  a  married  woman  to  own  property  and  make  contracts  had 
been  considerably  modified,  and  a  new  type  of  marriage  had 
arisen  which  reflected  this  improvement  in  her  status.  Still 
later,  the  evidence  of  the  glosses  and  commentaries  makes  it  clear 
that  in  regard  to  contracts  all  married  women  have  attained 
virtual  equality  with  their  husbands.1 

The  ramifications  of  the  Irish  fine  or  joint  family  have  puzzled 
many  legal  historians,  and  widely  differing  solutions  of  the 
problem  have  been  proposed.  None  of  them,  however,  takes 
sufficient  account  of  an  important  innovation  which  was  intro- 
duced in  the  interval  between  the  early  and  late  strata  of  the 
text.  Since  time  forbids  me  to  do  more  than  touch  on  this 
complicated  subject  here,  I  can  only  put  before  you  a  brief 
summary  of  the  conclusions  to  which  my  study  of  the  available 
evidence  has  led  me,  reserving  the  proofs  for  more  detailed 
treatment  elsewhere.  The  word  fine  has  at  once  a  wider  and  a 
narrower  connotation.  It  is  used,  like  the  Welsh  cenedl,  to 
include  all  persons  who  are  legally  akin  to  one  another,  that  is 
to  say  in  Irish  law  all  agnatic  descendants  of  a  given  person 
down  to  the  sixth  generation.  Each  member  of  this  group  is  a 
brdthair  of  the  rest ;  for  in  legal  Irish  at  least  this  word  has  a  very 
wide  meaning,  to  some  extent  resembling  that  of  Greek  9pcrrr|p. 
But  much  more  frequently  the  tracts  use  fine  to  denote  the 
narrower  circle  of  the  kindred  comprised  by  the  agnatic 
descendants  of  a  common  great-grandfather,  in  other  words  a 
man's  relations  in  the  male  line  as  far  as  his  second  cousins. 
It  may  well  be  that  this  group  originally  constituted  the  primary 
legal,  social,  and  economic  unit  among  all  the  'Indo-European' 
peoples:  it  was  recognized  as  such  in  India  (where  it  still 
survives),  in  Greece,  and  in  the  northern  provinces  of  Russia.2 
At  all  events  there  can  hardly  be  any  doubt  that  it  was  the 
narrower  unit  of  'Celtic'  society;  for  the  position,  rights,  and 
functions  assigned  to  it  are  identical  in  Welsh  and  Irish  law. 

1  A  detailed  account  of  this  development  will  be  found  in  my  paper 
'The  Legal  Capacity  of  Women',  in  Studies  in  Early  Irish  Law,  pp.  207-34. 

2  Cf.  Jolly,  Recht  und  Sitte,  p.  79;  West  and  Biihler,  Digest  of  Hindu  Law 
(4th  ed.),  p.  606;  Vinogradoff,  Historical  Jurisprudence,  i.  271;   Schrader, 
Reallexikon  der  indogermanischen  Altertumskunde  (2nd  ed.),  i.  256  f.,  29 if. 
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When  they  had  occasion  to  distinguish  this  special  circle  of 
the  kin  from  the  wider fine,  the  Irish  jurists  called  it  the  derbfine, 
'certain  kin'.  More  distant  relatives  who,  while  falling  outside 
the  derbfinC)  still  formed  part  of  the  legal  kindred,  were  divided 
into  two  classes,  the  iarfine  and  the  indfine  which  extended  as  far 
as  third  and  fourth  cousins  respectively ;  but  the  rights  (and  duties) 
of  these  two  wider  circles  were  normally  contingent  rather  than 
vested.  In  the  oldest  stratum  of  the  texts  the  derbfine  was  the 
normal  unit  for  all  important  purposes,  such  as  succession 
and  wergild;  it  was  also  the  land-holding  unit,  the  ultimate 
owner  of  the  fintiu  'kin-land',  no  parcel  of  which  could  be 
alienated  to  an  outsider  by  any  of  its  members  without  the  assent 
of  the  whole  group.  The  word  derbrdthair,  though  it  eventually 
came  to  be  used  for  'brother',  first  meant  a  member  of  the  same 
derbfine,  and  could  therefore  denote  any  collateral  kinsman 
within  the  range  of  second  cousin.1  But  in  Ireland,  as  elsewhere^ 
the  separate  family  tended  to  assert  itself  at  the  expense  of  the 
joint  family,  and  the  first  step  in  this  direction  was  taken  before 
the  tracts  had  received  their  final  shape.  In  some  of  them  a  still 
narrower  circle  is  found  replacing  the  derbfine  for  most  of  the 
purposes  formerly  assigned  to  that  group.  This  new  group  is 
called  by  the  jurists  the  gel  fine2  and  comprises  the  agnatic 
descendants  of  a  common  grandfather.  It  is  invested  with 
most  of  the  rights  and  functions  of  the  derbfine,  which  henceforth 
becomes  the  first  of  the  wider  circles,,  its  claims  being  largely 
contingent  on  the  extinction  of  the  gelfine. 

The  result  of  all  this  is  that  where  the  word  fine  occurs  in  its 
normal  meaning  as  the  narrowest  circle  of  the  legal  kindred,  it 
may  denote  two  different  groups  according  as  it  stands  in  the 
early  or  late  stratum  of  the  text.  Hence,  too,  the  utter  confusion 
and  helplessness  displayed  by  the  glossators  and  commentators 
in  attempting  to  reconcile  these  discrepancies.3  Indeed  it  would 

1  Confirmatory  evidence  of  this  is  supplied  by  the  Welsh  words  for 
first  cousin,  keuynderw  (Mod.  cefnder),  and  second  cousin,  kyuyrderw  (Mod. 
cyfyrder],  in  both  of  which  the  second  element  has  been  identified  as  the  adj. 
derw  (:  Ir.  derb).    This  adj.  does  not  occur  in  the  names  of  more  distant 
collaterals,  i.e.  of  those  who,  though  belonging  to  the  legal  kin  (cenedl),  were 
outside  the  narrower  circle  of  the  gwely,  which  originally  corresponded  to  the 
IrJsh  derbfine. 

2  The  semantic  relation  between  gelfine,  lit.  'bright'  or  'clear'  /.,  and  the 
purely  theoretical  dergfine  ('red'/.)   and  dubfine  ('dark'/.),  both  of  them 
invented  by  the  jurists  for  purposes  of  classification,  is  perhaps  significant. 

3  Sometimes  they  actually  gloss  derbfine  in  the  text  by  gelfine,  e.g.  AL.  iv. 
240.8,  &c. 
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appear  that  by  their  time  the  traditional  organization  of  the 
kindred  had  largely  broken  down,  and  that  the  separate  family 
had  become  the  primary  unit,  although  this  development  was 
to  some  extent  crossed  by  a  sense  of  solidarity  between  all  the 
members  of  a  wide  and  no  longer  clearly  defined  group  tracing 
descent  to  a  common  ancestor.  Thus  we  see  how  the  word 
derbrdthair,  once  used  of  all  collateral  relatives  within  the  narrow- 
est of  the  kin-groups  known  to  the  law,  eventually  came  to  mean 
'brother'  after  the  joint  family  had  been  superseded  by  the 
separate  family  as  the  normal  unit  of  society.1 

There  are  other  cases,  however,  where  the  modification  of  an 
earlier  rule  seems  attributable  to  the  jurists5  zeal  for  classification 
rather  than  to  the  realities  of  legal  development.  I  doubt,  for 
example,  if  most  of  the  numerous  'grades'  of  rank  into  which  the 
free-born  Irish  are  divided  ever  had  any  practical  significance 
outside  the  law  schools.  It  is  true,  of  course,  that  in  ancient 
Ireland  a  man's  legal  status  and  capacity  were  proportionate  to 
his  rank,  and  that  no  people  drew  a  sharper  distinction  between 
gentle  and  simple  birth.  But  in  what  I  believe  to  be  the  oldest 
stratum  of  the  text  we  find  none  of  the  elaborate  'divisions  of 
rank'  that  characterize  the  special  tracts  dealing  with  status. 
On  the  contrary,  the  early  stratum  shows  nothing  beyond  the 
threefold  classification — corresponding  roughly  to  'King,  Lords, 
and  Commons' — which  is  not  merely  the  normal  division  in 
other  'Indo-European'  societies,  but  is  the  only  one  known  to 
Irish  literature  of  all  periods.  Fortunately  a  phrase  in  one  of  the 
tracts  enables  us  to  trace  the  stages  by  which  this  simple 
classification  was  subsequently  expanded:  the  'grades  of  lay 
society'  have  been  divided,  it  says,  'by  analogy  with  the 
ecclesiastical  grades'.2  A  sevenfold  classification  was  therefore 
established  by  the  jurists  to  correspond  with  the  seven  ecclesiasti- 
cal orders.  At  first  it  embraced  all  ranks  of  free  society  from  the 
humblest  commoner  to  the  king  of  the  tuath.  Later,  however,  the 
very  real  distinction  that  had  always  existed  between  'noble' 
and  'commoner'  led  the  jurists  to  separate  these  two  orders 
more  sharply  and  make  a  special  sevenfold  division  for  each.  By 

1  I  think  it  is  also  probable  that  the  words  iarmua  and  indua>  which  came  to 
be  used  for  great-grandson  and  great-great-grandson  respectively,   have 
each  been  docked  of  a  generation ;  for  the  iarfine  and  indfine  comprised  the 
descendants  of  a  common  ancestor  to  the  fifth  and  sixth  generations.    The 
word  ua  (older  due)  'descendant',  which  has  been  appropriated  for  'grandson', 
must  have  originally  denoted  any  direct  descendant  within  the  derbfine  group 
other  than  a  son,  i.e.  both  grandson  and  great-grandson. 

2  Cr.  Gobi.  6. 
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the  time  the  tracts  were  compiled  there  were  thus  fourteen 
'grades',  each  provided  with  separate  privileges,  functions, 
degrees  of  capacity,  and  property  qualifications.  It  is  difficult  to 
believe  that  these  meticulous  distinctions  had  any  practical 
significance.  For  the  jurists  themselves  are  by  no  means  unani- 
mous about  the  names  and  functions  of  the  various  'grades5,  or 
even  about  their  relative  order  of  precedence.  To  me  it  seems 
much  more  probable  that  the  old  threefold  classification  con- 
tinued to  determine  status  in  all  questions  which  arose  in  prac- 
tice, and  that  the  remaining  'grades'  existed  only  on  paper. 
Later  these  theoretical  constructions  were  raised  to  still  more 
dizzy  heights  by  the  commentators,  who  divided  most  of  the 
'grades'  they  found  in  the  text  into  three  sub-classes — 'highest', 
'middle',  and  'lowest' — and  even  contrived  to  find  separate 
property  qualifications  and  functions  for  each  of  them. 

It  would  be  unreasonable  to  blame  the  later  glossators  and 
commentators  for  their  failure  to  give  us  any  satisfactory  account 
of  those  institutions  in  the  ancient  text  that  were  obsolete  long 
before  their  day.  What  is  more  surprising,  however,  is  that 
their  voluminous  expositions  leave  us  almost  equally  in  the 
dark  about  the  law  that  was  in  force  at  the  time  they  were 
composed.  Here  the  fiction  of  immutability,  familiar  to  the 
student  of  other  jurist-made  systems,  makes  both  glossators  and 
commentators  very  unreliable  guides  to  contemporary  practice. 
In  principle  they  were  compelled  to  treat  the  received  tracts 
as  a  sacrosanct  and  unchanging  canon,  which  might,  indeed, 
be  interpreted  but  never  contradicted.  It  was  in  virtue  of 
their  position  as  the  custodians  and  interpreters  of  ancestral 
wisdom  that  men  bespoke  their  services  in  practical  affairs, 
and  although  the  law  they  applied  in  the  latter  might  be  very 
different  from  that  of  the  tracts,  they  were  careful  not  to 
mention  any  such  divergence  in  their  commentaries;  on  the 
contrary,  they  made  every  effort  to  conceal  it.  Hence  most  of 
their  work  consists  of  elaborate  variations  on  themes  that  were 
obviously  unfamiliar  to  them.  Like  so  many  of  the  late  Indian 
commentators,  they  weave  a  crazy  pattern  of  rabbinical  distinc- 
tions, schematic  constructions,  academic  casuistry,  and  arith- 
metical calculations,  none  of  which  has  any  value  for  the  student 
of  Irish  legal  history.  Obviously  all  this  was  mere  antiquarian- 
There  were  also  special  sevenfold  classifications  (not  always  uniform) 
of  the  various  learned  professions,  obviously  modelled  on  the  ecclesiastical 
orders. 
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ism,  completely  divorced  from  practical  affairs,  the  product  of 
the  schoolroom  rather  than  the  law  court.  It  is  true  that  in  the 
very  few  examples  of  awards  by  later  'Brehons'  that  have 
survived  we  find  quotations  from  the  traditional  texts ;  but  as  the 
quotation  is  rarely  relevant  and  the  'explanation'  that  accom- 
panies it  is  usually  wrong,  we  are  driven  to  conclude  that  this 
detritus  of  the  ancient  law  books  has  been  used  merely  to  give 
an  air  of  learning  to  the  decision.  The  latter  is  always  severely 
practical :  having  first  recited  the  facts  at  issue,  it  lays  down  in 
detail  the  fines  due,  the  respective  shares  of  a  partitioned 
inheritance,  or  whatever  may  form  the  subject-matter  of  the 
litigation. 

Such  information  as  the  later  jurists  give  us  about  intervening 
changes  is  always  involuntary.  Here  the  glossators  are  more 
helpful  than  the  commentators.  By  reading  between  the  lines  of 
their  'explanation'  we  can  occasionally  discern  a  conflict  between 
it  and  the  old  rule.  Where  this  has  become  obsolete,  the  glossator, 
without  committing  the  unpardonable  offence  of  contradicting 
the  text,  will  sometimes  try  to  explain  it  away  by  restricting  its 
application  so  drastically  as  to  deprive  the  rule  of  any  real  force. 
A  single  example  must  suffice  here.  I  have  already  outlined  the 
stages  by  which  the  original  incapacity  of  a  married  woman  to 
make  independent  contracts  was  modified,  so  that  by  the  glos- 
sators' day  statements  in  the  earlier  stratum  of  the  tracts  which 
emphasize  that  incapacity  were  in  stark  contradiction  to  con- 
temporary practice.  Accordingly,  where  'the  contract  of  a 
woman'  is  listed  in  an  archaic  passage  of  text  among  the 
invalid  contracts,  the  glossator  explains  the  word  'woman'  as 
'a  concubine  without  sons',1  needless  to  say  an  altogether  un- 
warranted restriction.  Since  concubines  were  taken  primarily 
for  the  purpose  of  bearing  sons  and  were  unlikely  to  be  kept  if 
they  failed  to  do  so,  the  glossator  has  simply  invented  a  special 
class  of  women  in  order  to  preserve  the  fiction  of  continuity, 
thus  admitting  by  implication  that  all  married  women  (in- 
cluding, it  would  seem,  the  regular  concubine  who  had  borne 
a  son)  had  in  the  meantime  attained  the  right  of  independent 
contract. 

To  find  the  law  that  was  actually  in  force  when  the  bulk  of  the 
glosses  and  commentaries  were  written,  we  must  look  beyond 
these  untrustworthy  sources.  Contemporary  records  of  legal 
transactions  are  too  scanty  to  be  of  much  assistance,  and  the 
references  in  Irish  literature  to  the  processes  of  law  are,  as  one 
1  e.g.  Ir.  Recht,  p.  36,  §  381;  cf.  Studies  in  Early  Irish  Law,  p.  229. 
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might  expect,  brief  and  vague.  The  early  records  of  the  English 
administration,  which  was  in  practice  confined  to  a  small 
corner  of  the  island,  have  disappointingly  little  to  say  about  the 
'barbarous'  system  practised  alike  by  the  'wild  Irish'  and  the 
'degenerate  English'.  The  Surveys  and  Extents  which  give 
such  a  valuable  account  of  the  state  of  Welsh  law  in  the  four- 
teenth century  do  not  begin  in  Ireland  until  the  end  of  the 
Tudor  period,  when  the  Gaelic  polity  was  already  in  articulo 
mortis.  Still  the  evidence  contained  in  such  documents  as  the 
Inquisitions  on  the  forfeited  lands  of  Irish  chiefs  in  the  six- 
teenth and  early  seventeenth  centuries  constitutes  an  important, 
and  hitherto  largely  neglected,  source  of  information  on  land 
tenure,  regalian  rights,  and  other  matters.  Among  the  State 
Papers  of  the  same  period  we  also  find  occasional  descriptions  of 
the  native  'regions  or  countries'  (the  Gaelic  tuathd)  which, 
however  biased  and  inaccurate  they  may  be,  enable  us  to 
recognize  the  survival  of  ancient  rules  and  institutions  among 
much  that  seems  to  have  changed.  On  the  other  hand,  all  these 
later  sources  must  be  used  with  caution  in  any  attempt  to  trace 
the  history  of  Irish  law  after  the  period  of  the  tracts.  For  the 
centuries-old  relations  between  the  native  princes  and  their 
powerful  neighbours  of  Norman  descent,  who  governed  their 
territories  by  a  curious  amalgam  of  Irish  and  feudal  law,  had 
eventually  led  to  the  extension  of  a  somewhat  similar  system  to 
the  purely  Gaelic  districts  also.  The  materials  for  the  history  of 
Irish  law  are  thus  most  unevenly  distributed :  they  are  abundant 
for  the  early  and  the  final  stages,  but  sadly  deficient  for  the  all- 
important  middle  period. 

For  the  student  of  comparative  law,  however,  this  lacuna  is 
of  small  significance.  His  interest  is  naturally  centred  on  the 
ancient  tracts;  and  from  these,  when  they  have  all  been  made 
available  in  trustworthy  translations,  it  is  safe  to  promise  him  a 
rich  harvest. 
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